
Page 1883 TITLE 10—ARMED FORCES [§§ 2445a to 2445d 

(2) MAJOR DEFENSE ACQUISITION PROGRAM.— 
The term ‘‘major defense acquisition pro-
gram’’ has the meaning given that term in 
section 2430 of this title. 

(3) ENGINEERING AND MANUFACTURING DEVEL-
OPMENT CONTRACT.—The term ‘‘engineering 
and manufacturing development contract’’ 
means a prime contract for the engineering 
and manufacturing development of a major de-
fense acquisition program. 

(Added Pub. L. 115–91, div. A, title VIII, 
§ 832(a)(1), Dec. 12, 2017, 131 Stat. 1468.) 

EFFECTIVE DATE 

Pub. L. 115–91, div. A, title VIII, § 832(b), Dec. 12, 2017, 
131 Stat. 1468, provided that: ‘‘The requirements of sec-
tion 2442 of title 10, United States Code, as added by 
subsection (a), shall apply to major defense acquisition 
programs for which budgetary authority is requested 
for fiscal year 2019 or a subsequent fiscal year.’’ 

§ 2443. Sustainment factors in weapon system de-
sign 

(a) IN GENERAL.—The Secretary of Defense 
shall ensure that the defense acquisition system 
gives ample emphasis to sustainment factors, 
particularly those factors that are affected prin-
cipally by the design of a weapon system, in the 
development of a weapon system. 

(b) REQUIREMENTS PROCESS.—The Secretary 
shall ensure that reliability and maintainability 
are included in the performance attributes of 
the key performance parameter on sustainment 
during the development of capabilities require-
ments. 

(c) SOLICITATION AND AWARD OF CONTRACTS.— 
(1) REQUIREMENT.—The program manager of 

a weapon system shall include in the solicita-
tion for and terms of a covered contract for 
the weapon system clearly defined and meas-
urable requirements for engineering activities 
and design specifications for reliability and 
maintainability. 

(2) EXCEPTION.—If the program manager de-
termines that engineering activities and de-
sign specifications for reliability or maintain-
ability should not be a requirement in a cov-
ered contract or a solicitation for such a con-
tract, the program manager shall document in 
writing the justification for the decision. 

(3) SOURCE SELECTION CRITERIA.—The Sec-
retary shall ensure that sustainment factors, 
including reliability and maintainability, are 
given ample emphasis in the process for source 
selection. The Secretary shall encourage the 
use of objective reliability and maintain-
ability criteria in the evaluation of competi-
tive proposals. 

(d) CONTRACT PERFORMANCE.— 
(1) IN GENERAL.—The Secretary shall ensure 

that the Department of Defense uses best 
practices for responding to the positive or neg-
ative performance of a contractor in meeting 
the sustainment requirements of a covered 
contract for a weapon system. The Secretary 
shall encourage the use of incentive fees and 
penalties as appropriate and authorized in 
paragraph (2) in all covered contracts for 
weapons systems. 

(2) AUTHORITY FOR INCENTIVE FEES AND PEN-
ALTIES.—The Secretary of Defense is author-

ized to include in any covered contract provi-
sions for the payment of incentive fees to the 
contractor based on achievement of design 
specification requirements for reliability and 
maintainability of weapons systems under the 
contract, or the imposition of penalties to be 
paid by the contractor to the Government for 
failure to achieve such design specification re-
quirements. Information about such fees or 
penalties shall be included in the solicitation 
for any covered contract that includes such 
fees or penalties. 

(3) MEASUREMENT OF RELIABILITY AND MAIN-
TAINABILITY.—In carrying out paragraph (2), 
the program manager shall base determina-
tions of a contractor’s performance on reli-
ability and maintainability data collected dur-
ing the program. Such data collection and as-
sociated evaluation metrics shall be described 
in detail in the covered contract. To the maxi-
mum extent practicable, such data shall be 
shared with appropriate contractor and gov-
ernment organizations. 

(4) NOTIFICATION.—The Secretary of Defense 
shall notify the congressional defense commit-
tees upon entering into a covered contract 
that includes incentive fees or penalties au-
thorized in paragraph (2). 

(e) COVERED CONTRACT DEFINED.—In this sec-
tion, the term ‘‘covered contract’’, with respect 
to a weapon system, means a contract— 

(1) for the engineering and manufacturing 
development of a weapon system, including 
embedded software; or 

(2) for the production of a weapon system, 
including embedded software. 

(Added Pub. L. 115–91, div. A, title VIII, 
§ 834(a)(1), Dec. 12, 2017, 131 Stat. 1469.) 

EFFECTIVE DATE 

Pub. L. 115–91, div. A, title VIII, § 834(b), Dec. 12, 2017, 
131 Stat. 1470, provided that: ‘‘Subsections (c) and (d) of 
section 2443 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to any covered 
contract (as defined in that section) for which the con-
tract solicitation is issued on or after the date occur-
ring one year after the date of the enactment of this 
Act [Dec. 12, 2017].’’ 

ENGINEERING CHANGE AUTHORIZED 

Pub. L. 115–91, div. A, title VIII, § 834(c), Dec. 12, 2017, 
131 Stat. 1470, provided that: ‘‘Subject to the availabil-
ity of appropriations, the Secretary of Defense may 
fund engineering changes to the design of a weapon sys-
tem in the engineering and manufacturing development 
phase or in the production phase of an acquisition pro-
gram to improve reliability or maintainability of the 
weapon system and reduce projected operating and sup-
port costs.’’ 

[CHAPTER 144A—REPEALED] 

[§§ 2445a to 2445d. Repealed. Pub. L. 114–328, div. 
A, title VIII, § 846(1), Dec. 23, 2016, 130 Stat. 
2292] 

Section 2445a, added Pub. L. 109–364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2323; amended Pub. L. 
110–417, [div. A], title VIII, § 812(a)(1), (2), Oct. 14, 2008, 
122 Stat. 4525; Pub. L. 111–84, div. A, title VIII, § 841(c), 
Oct. 28, 2009, 123 Stat. 2418; Pub. L. 113–66, div. A, title 
X, § 1092(a), Dec. 26, 2013, 127 Stat. 877, defined terms for 
this chapter. 

Section 2445b, added Pub. L. 109–364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2323; amended Pub. L. 
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