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participants notwithstanding a default by 
the member or participant creating the 
largest financial exposure for that organi-
zation in extreme but plausible market 
conditions; and 

(ii) exceeds the total amount that would 
enable the security-based swap execution 
facility to cover the operating costs of the 
security-based swap execution facility for 
a 1-year period, as calculated on a rolling 
basis. 

(13) System safeguards 

The security-based swap execution facility 
shall— 

(A) establish and maintain a program of 
risk analysis and oversight to identify and 
minimize sources of operational risk, 
through the development of appropriate con-
trols and procedures, and automated sys-
tems, that— 

(i) are reliable and secure; and 
(ii) have adequate scalable capacity; 

(B) establish and maintain emergency pro-
cedures, backup facilities, and a plan for dis-
aster recovery that allow for— 

(i) the timely recovery and resumption 
of operations; and 

(ii) the fulfillment of the responsibilities 
and obligations of the security-based swap 
execution facility; and 

(C) periodically conduct tests to verify 
that the backup resources of the security- 
based swap execution facility are sufficient 
to ensure continued— 

(i) order processing and trade matching; 
(ii) price reporting; 
(iii) market surveillance; and 
(iv) maintenance of a comprehensive and 

accurate audit trail. 

(14) Designation of chief compliance officer 

(A) In general 

Each security-based swap execution facil-
ity shall designate an individual to serve as 
a chief compliance officer. 

(B) Duties 

The chief compliance officer shall— 
(i) report directly to the board or to the 

senior officer of the facility; 
(ii) review compliance with the core 

principles in this subsection; 
(iii) in consultation with the board of 

the facility, a body performing a function 
similar to that of a board, or the senior of-
ficer of the facility, resolve any conflicts 
of interest that may arise; 

(iv) be responsible for establishing and 
administering the policies and procedures 
required to be established pursuant to this 
section; 

(v) ensure compliance with this chapter 
and the rules and regulations issued under 
this chapter, including rules prescribed by 
the Commission pursuant to this section; 

(vi) establish procedures for the remedi-
ation of noncompliance issues found dur-
ing— 

(I) compliance office reviews; 
(II) look backs; 

(III) internal or external audit find-
ings; 

(IV) self-reported errors; or 
(V) through validated complaints; and 

(vii) establish and follow appropriate 
procedures for the handling, management 
response, remediation, retesting, and clos-
ing of noncompliance issues. 

(C) Annual reports 

(i) In general 

In accordance with rules prescribed by 
the Commission, the chief compliance offi-
cer shall annually prepare and sign a re-
port that contains a description of— 

(I) the compliance of the security- 
based swap execution facility with this 
chapter; and 

(II) the policies and procedures, includ-
ing the code of ethics and conflict of in-
terest policies, of the security-based se-
curity-based 2 swap execution facility. 

(ii) Requirements 

The chief compliance officer shall— 
(I) submit each report described in 

clause (i) with the appropriate financial 
report of the security-based swap execu-
tion facility that is required to be sub-
mitted to the Commission pursuant to 
this section; and 

(II) include in the report a certifi-
cation that, under penalty of law, the re-
port is accurate and complete. 

(e) Exemptions 

The Commission may exempt, conditionally or 
unconditionally, a security-based swap execu-
tion facility from registration under this section 
if the Commission finds that the facility is sub-
ject to comparable, comprehensive supervision 
and regulation on a consolidated basis by the 
Commodity Futures Trading Commission. 

(f) Rules 

The Commission shall prescribe rules govern-
ing the regulation of security-based swap execu-
tion facilities under this section. 

(June 6, 1934, ch. 404, title I, § 3D, as added Pub. 
L. 111–203, title VII, § 763(c), July 21, 2010, 124 
Stat. 1769.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (d)(9)(A)(ii), (10), 
(14)(B)(v), (C)(i)(I), was in the original ‘‘this title’’. See 
References in Text note set out under section 78a of 
this title. 

EFFECTIVE DATE 

Section effective on the later of 360 days after July 
21, 2010, or, to the extent a provision of subtitle B 
(§§ 761–774) of title VII of Pub. L. 111–203 requires a rule-
making, not less than 60 days after publication of the 
final rule or regulation implementing such provision of 
subtitle B, see section 774 of Pub. L. 111–203, set out as 
an Effective Date of 2010 Amendment note under sec-
tion 77b of this title. 

§ 78c–5. Segregation of assets held as collateral in 
security-based swap transactions 

(a) Registration requirement 

It shall be unlawful for any person to accept 
any money, securities, or property (or to extend 
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any credit in lieu of money, securities, or prop-
erty) from, for, or on behalf of a security-based 
swaps customer to margin, guarantee, or secure 
a security-based swap cleared by or through a 
clearing agency (including money, securities, or 
property accruing to the customer as the result 
of such a security-based swap), unless the person 
shall have registered under this chapter with 
the Commission as a broker, dealer, or security- 
based swap dealer, and the registration shall not 
have expired nor been suspended nor revoked. 

(b) Cleared security-based swaps 

(1) Segregation required 

A broker, dealer, or security-based swap 
dealer shall treat and deal with all money, se-
curities, and property of any security-based 
swaps customer received to margin, guaran-
tee, or secure a security-based swap cleared by 
or though 1 a clearing agency (including 
money, securities, or property accruing to the 
security-based swaps customer as the result of 
such a security-based swap) as belonging to 
the security-based swaps customer. 

(2) Commingling prohibited 

Money, securities, and property of a secu-
rity-based swaps customer described in para-
graph (1) shall be separately accounted for and 
shall not be commingled with the funds of the 
broker, dealer, or security-based swap dealer 
or be used to margin, secure, or guarantee any 
trades or contracts of any security-based 
swaps customer or person other than the per-
son for whom the same are held. 

(c) Exceptions 

(1) Use of funds 

(A) In general 

Notwithstanding subsection (b), money, se-
curities, and property of a security-based 
swaps customer of a broker, dealer, or secu-
rity-based swap dealer described in sub-
section (b) may, for convenience, be com-
mingled and deposited in the same 1 or more 
accounts with any bank or trust company or 
with a clearing agency. 

(B) Withdrawal 

Notwithstanding subsection (b), such share 
of the money, securities, and property de-
scribed in subparagraph (A) as in the normal 
course of business shall be necessary to mar-
gin, guarantee, secure, transfer, adjust, or 
settle a cleared security-based swap with a 
clearing agency, or with any member of the 
clearing agency, may be withdrawn and ap-
plied to such purposes, including the pay-
ment of commissions, brokerage, interest, 
taxes, storage, and other charges, lawfully 
accruing in connection with the cleared se-
curity-based swap. 

(2) Commission action 

Notwithstanding subsection (b), in accord-
ance with such terms and conditions as the 
Commission may prescribe by rule, regulation, 
or order, any money, securities, or property of 
the security-based swaps customer of a broker, 
dealer, or security-based swap dealer described 

in subsection (b) may be commingled and de-
posited as provided in this section with any 
other money, securities, or property received 
by the broker, dealer, or security-based swap 
dealer and required by the Commission to be 
separately accounted for and treated and dealt 
with as belonging to the security-based swaps 
customer of the broker, dealer, or security- 
based swap dealer. 

(d) Permitted investments 

Money described in subsection (b) may be in-
vested in obligations of the United States, in 
general obligations of any State or of any politi-
cal subdivision of a State, and in obligations 
fully guaranteed as to principal and interest by 
the United States, or in any other investment 
that the Commission may by rule or regulation 
prescribe, and such investments shall be made in 
accordance with such rules and regulations and 
subject to such conditions as the Commission 
may prescribe. 

(e) Prohibition 

It shall be unlawful for any person, including 
any clearing agency and any depository institu-
tion, that has received any money, securities, or 
property for deposit in a separate account or ac-
counts as provided in subsection (b) to hold, dis-
pose of, or use any such money, securities, or 
property as belonging to the depositing broker, 
dealer, or security-based swap dealer or any per-
son other than the swaps customer of the 
broker, dealer, or security-based swap dealer. 

(f) Segregation requirements for uncleared secu-
rity-based swaps 

(1) Segregation of assets held as collateral in 
uncleared security-based swap trans-
actions 

(A) Notification 

A security-based swap dealer or major se-
curity-based swap participant shall be re-
quired to notify the counterparty of the se-
curity-based swap dealer or major security- 
based swap participant at the beginning of a 
security-based swap transaction that the 
counterparty has the right to require seg-
regation of the funds of other property sup-
plied to margin, guarantee, or secure the ob-
ligations of the counterparty. 

(B) Segregation and maintenance of funds 

At the request of a counterparty to a secu-
rity-based swap that provides funds or other 
property to a security-based swap dealer or 
major security-based swap participant to 
margin, guarantee, or secure the obligations 
of the counterparty, the security-based swap 
dealer or major security-based swap partici-
pant shall— 

(i) segregate the funds or other property 
for the benefit of the counterparty; and 

(ii) in accordance with such rules and 
regulations as the Commission may pro-
mulgate, maintain the funds or other prop-
erty in a segregated account separate from 
the assets and other interests of the secu-
rity-based swap dealer or major security- 
based swap participant. 

(2) Applicability 

The requirements described in paragraph (1) 
shall— 
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(A) apply only to a security-based swap be-
tween a counterparty and a security-based 
swap dealer or major security-based swap 
participant that is not submitted for clear-
ing to a clearing agency; and 

(B)(i) not apply to variation margin pay-
ments; or 

(ii) not preclude any commercial arrange-
ment regarding— 

(I) the investment of segregated funds or 
other property that may only be invested 
in such investments as the Commission 
may permit by rule or regulation; and 

(II) the related allocation of gains and 
losses resulting from any investment of 
the segregated funds or other property. 

(3) Use of independent third-party custodians 

The segregated account described in para-
graph (1) shall be— 

(A) carried by an independent third-party 
custodian; and 

(B) designated as a segregated account for 
and on behalf of the counterparty. 

(4) Reporting requirement 

If the counterparty does not choose to re-
quire segregation of the funds or other prop-
erty supplied to margin, guarantee, or secure 
the obligations of the counterparty, the secu-
rity-based swap dealer or major security-based 
swap participant shall report to the 
counterparty of the security-based swap dealer 
or major security-based swap participant on a 
quarterly basis that the back office procedures 
of the security-based swap dealer or major se-
curity-based swap participant relating to mar-
gin and collateral requirements are in compli-
ance with the agreement of the 
counterparties. 

(g) Bankruptcy 

A security-based swap, as defined in section 
78c(a)(68) of this title shall be considered to be a 
security as such term is used in section 
101(53A)(B) and subchapter III of title 11.2 An ac-
count that holds a security-based swap, other 
than a portfolio margining account referred to 
in section 78o(c)(3)(C) of this title shall be con-
sidered to be a securities account, as that term 
is defined in section 741 of title 11. The defini-
tions of the terms ‘‘purchase’’ and ‘‘sale’’ in sec-
tion 78c(a)(13) and (14) of this title shall be ap-
plied to the terms ‘‘purchase’’ and ‘‘sale’’, as 
used in section 741 of title 11. The term ‘‘cus-
tomer’’, as defined in section 741 of title 11, ex-
cludes any person, to the extent that such per-
son has a claim based on any open repurchase 
agreement, open reverse repurchase agreement, 
stock borrowed agreement, non-cleared option, 
or non-cleared security-based swap except to the 
extent of any margin delivered to or by the cus-
tomer with respect to which there is a customer 
protection requirement under section 78o(c)(3) of 
this title or a segregation requirement. 

(June 6, 1934, ch. 404, title I, § 3E, as added Pub. 
L. 111–203, title VII, § 763(d), July 21, 2010, 124 
Stat. 1774.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

EFFECTIVE DATE 

Section effective on the later of 360 days after July 

21, 2010, or, to the extent a provision of subtitle B 

(§§ 761–774) of title VII of Pub. L. 111–203 requires a rule-

making, not less than 60 days after publication of the 

final rule or regulation implementing such provision of 

subtitle B, see section 774 of Pub. L. 111–203, set out as 

an Effective Date of 2010 Amendment note under sec-

tion 77b of this title. 

§ 78d. Securities and Exchange Commission 

(a) Establishment; composition; limitations on 
commissioners; terms of office 

There is hereby established a Securities and 
Exchange Commission (hereinafter referred to 
as the ‘‘Commission’’) to be composed of five 
commissioners to be appointed by the President 
by and with the advice and consent of the Sen-
ate. Not more than three of such commissioners 
shall be members of the same political party, 
and in making appointments members of dif-
ferent political parties shall be appointed alter-
nately as nearly as may be practicable. No com-
missioner shall engage in any other business, 
vocation, or employment than that of serving as 
commissioner, nor shall any commissioner par-
ticipate, directly or indirectly, in any stock- 
market operations or transactions of a char-
acter subject to regulation by the Commission 
pursuant to this chapter. Each commissioner 
shall hold office for a term of five years and 
until his successor is appointed and has quali-
fied, except that he shall not so continue to 
serve beyond the expiration of the next session 
of Congress subsequent to the expiration of said 
fixed term of office, and except (1) any commis-
sioner appointed to fill a vacancy occurring 
prior to the expiration of the term for which his 
predecessor was appointed shall be appointed for 
the remainder of such term, and (2) the terms of 
office of the commissioners first taking office 
after June 6, 1934, shall expire as designated by 
the President at the time of nomination, one at 
the end of one year, one at the end of two years, 
one at the end of three years, one at the end of 
four years, and one at the end of five years, after 
June 6, 1934. 

(b) Appointment and compensation of staff and 
leasing authority 

(1) Appointment and compensation 

The Commission shall appoint and com-
pensate officers, attorneys, economists, exam-
iners, and other employees in accordance with 
section 4802 of title 5. 

(2) Reporting of information 

In establishing and adjusting schedules of 
compensation and benefits for officers, attor-
neys, economists, examiners, and other em-
ployees of the Commission under applicable 
provisions of law, the Commission shall in-
form the heads of the agencies referred to 
under section 1833b of title 12 and Congress of 
such compensation and benefits and shall seek 
to maintain comparability with such agencies 
regarding compensation and benefits. 
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