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make payments for a leasehold interest or for
other rights to use or possess real estate, or
personal property (which rights may include
the right to receive services with respect to
such real estate or personal property), except
a lease does not include mortgages or other
such agreements for the purchase of real es-
tate;

(17) ‘“‘person’ means a natural person, cor-
poration, partnership, association, trust or
other entity, or any combination thereof;

(18) ‘‘purchaser’” means any person, other
than a developer, who by means of a voluntary
transfer acquires a legal or equitable interest
in a unit other than (A) a leasehold interest
(including renewal options) of less than five
years, or (B) as security for an obligation;

(19) ‘“‘real estate” means any leasehold or
other estate or interest in, over or under land,
including structures, fixtures, and other im-
provements and interests which by custom,
usage, or law pass with a conveyance of land
though not described in the contract of sale or
instrument of conveyance. ‘‘Real estate’ in-
cludes parcels with or without upper or lower
boundaries, and spaces that may be filled with
air or water;

(20) ‘“‘residential” means used as a dwelling;

(21) ‘‘sale”, ‘‘sale of a cooperative unit’ or
‘‘sale of a condominium unit’” means any obli-
gation or arrangement for consideration for
conveyance to a purchaser of a cooperative or
condominium unit, excluding options or res-
ervations not binding on the purchaser;

(22) ‘“‘special developer control’” means any
right arising under State law, cooperative or
condominium instruments, the association’s
bylaws, charter or articles of association or
incorporation, or power of attorney or similar
agreement, through which the developer may
control or direct the unit owners’ association
or its executive board. A developer’s right to
exercise the voting share allocated to any con-
dominium or cooperative unit which he owns
is not deemed a right of special developer con-
trol if the voting share allocated to that con-
dominium or cooperative unit is the same vot-
ing share as would be allocated to the same
condominium or cooperative unit were that
unit owned by any other unit owner at that
time;

(23) ‘“State’ includes the several States, the
District of Columbia, the Commonwealth of
Puerto Rico, and the territories and posses-
sions of the United States; and

(24) ‘‘tenants’ organization’” means a bona
fide organization of tenants who represent a
majority of the occupied rental units in a
rental housing project.

(Pub. L. 96-399, title VI, §604, Oct. 8, 1980, 94
Stat. 1673.)

§3604. Exemptions

The provisions of this chapter shall not apply
to—

(1) a cooperative or condominium unit sold
or offered for sale by the Federal Government,
by any State or local government, by any cor-
porate instrumentality of the United States,
or by any agency thereof;
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(2) a cooperative or condominium project in
which all units are restricted to nonresiden-
tial purposes or uses; or

(3) any lease or portion thereof—

(A) which establishes any leasehold or
other estate or interest in, over or under
land on or in which one or more residential
condominium or cooperative units are lo-
cated, the termination of which will termi-
nate the condominium or cooperative
project, or reduce the number of units in
such project, or

(B) which establishes a leasehold interest
in, or other rights to use, possess, or gain ac-
cess to, a condominium or cooperative unit.

(Pub. L. 96-399, title VI, §605, Oct. 8, 1980, 94
Stat. 1675.)

§3605. Notice of conversion and opportunity to
purchase; responsibility of State and local
governments

It is the sense of the Congress that, when
multifamily rental housing projects are con-
verted to condominium or cooperative use, ten-
ants in those projects are entitled to adequate
notice of the pending conversion and to receive
the first opportunity to purchase units in the
converted projects and that State and local gov-
ernments which have not already provided for
such notice and opportunity for purchase should
move toward that end. The Congress believes it
is the responsibility of State and local govern-
ments to provide for such notice and oppor-
tunity to purchase in a prompt manner. The
Congress has decided not to intervene and there-
fore leaves this responsibility to State and local
governments to be carried out.

(Pub. L. 96-399, title VI, §606, Oct. 8, 1980, 94
Stat. 1676.)

§3606. Federal Housing Administration mortgage
or loan insurance; expedition of application
process and decision

Where an application for mortgage or loan in-
surance in connection with a conversion or pur-
chase of a rental housing project being under-
taken by a tenants’ organization is submitted,
the Secretary of Housing and Urban Develop-
ment shall expedite the processing of the appli-
cation in every way and shall make a final deci-
sion on such application at the earliest prac-
ticable time.

(Pub. L. 96-399, title VI, §607, Oct. 8, 1980, 94
Stat. 1676.)

§3607. Termination of self-dealing contracts

(a) Operation, maintenance, and management
contracts; penalty

Any contract or portion thereof which is en-
tered into after October 8, 1980, and which—

(1) provides for operation, maintenance, or
management of a condominium or cooperative
association in a conversion project, or of prop-
erty serving the condominium or cooperative
unit owners in such project;

(2) is between such unit owners or such asso-
ciation and the developer or an affiliate of the
developer;
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(3) was entered into while such association
was controlled by the developer through spe-
cial developer control or because the developer
held a majority of the votes in such associa-
tion; and

(4) is for a period of more than three years,
including any automatic renewal provisions
which are exercisable at the sole option of the
developer or an affiliate of the developer,

may be terminated without penalty by such unit
owners or such association.

(b) Time of termination

Any termination under this section may occur
only during the two-year period beginning on
the date on which—

(1) special developer control over the asso-
ciation is terminated; or

(2) the developer owns 25 per centum or less
of the units in the conversion project,

whichever occurs first.
(e) Vote of owners of units

A termination under this section shall be by a
vote of owners of not less than two-thirds of the
units other than the units owned by the devel-
oper or an affiliate of the developer.

(d) Effective date of termination

Following the unit owners’ vote, the termi-
nation shall be effective ninety days after hand
delivering notice or mailing notice by prepaid
United States mail to the parties to the con-
tract.

(Pub. L. 96-399, title VI, §608, Oct. 8, 1980, 94
Stat. 1676.)

CODIFICATION

In subsec. (a), ‘‘October 8, 1980 was substituted for
“the effective date of this title”’. See Effective Date
note set out under section 3601 of this title.

§3608. Judicial determinations respecting uncon-
scionable leases

(a) Lease characteristics; authorization by unit
owners; conditions precedent to action

Cooperative and condominium unit owners
through the unit owners’ association may bring
an action seeking a judicial determination that
a lease or leases, or portions thereof, were un-
conscionable at the time they were made. An ac-
tion may be brought under this section if each
such lease has all of the following characteris-
tics:

(1) it was made in connection with a cooper-
ative or condominium project;

(2) it was entered into while the cooperative
or condominium owners’ association was con-
trolled by the developer either through special
developer control or because the developer
held a majority of the votes in the owners’ as-
sociation;

(3) it had to be accepted or ratified by pur-
chasers or through the unit owners’ associa-
tion as a condition of purchase of a unit in the
cooperative or condominium project;

(4) it is for a period of more than twenty-one
years or is for a period of less than twenty-one
years but contains automatic renewal provi-
sions for a period of more than twenty-one
years;
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(5) it contains an automatic rent increase
clause; and
(6) it was entered into prior to June 4, 1975.

Such action must be authorized by the coopera-
tive or condominium unit owners through a vote
of not less than two-thirds of the owners of the
units other than units owned by the developer or
an affiliate of the developer, and may be brought
by the cooperative or condominium unit owners
through the units owners’ association. Prior to
instituting such action, the cooperative or con-
dominium unit owners must, through a vote of
not less than two-thirds of the owners of the
units other than units owned by the developer or
an affiliate of the developer, agree to enter into
negotiation with the lessor and must seek
through such negotiation to eliminate or modify
any lease terms that are alleged to be uncon-
scionable; if an agreement is not reached in
ninety days from the date on which the author-
izing vote was taken, the unit owners may au-
thorize an action after following the procedure
specified in the preceding sentence.

(b) Presumption of unconscionability; rebuttal

A rebuttal presumption of unconscionability
exists if it is established that, in addition to the
characteristics set forth in subsection (a) of this
section, the lease—

(1) creates a lien subjecting any unit to fore-
closure for failure to make payments;

(2) contains provisions requiring either the
cooperative or condominium unit owners or
the cooperative or condominium association
as lessees to assume all or substantially all
obligations and liabilities associated with the
maintenance, management and use of the
leased property, in addition to the obligation
to make lease payments;

(3) contains an automatic rent increase
clause without establishing a specific maxi-
mum lease payment; and

(4) requires an annual rental which exceeds
25 per centum of the appraised value of the
leased property as improved: Provided, That,
for purposes of this paragraph ‘‘annual rental’’
means the amount due during the first twelve
months of the lease for all units, regardless of
whether such units were occupied or sold dur-
ing that period, and ‘‘appraised value’ means
the appraised value placed upon the leased
property the first tax year after the sale of a
unit in the condominium or after the sale of a
membership or share interest in the coopera-
tive association to a party who is not an affili-
ate of the developer.

Once the rebuttable presumption is established,

the court, in making its finding, shall consider

the lease or portion of the lease to be uncon-

scionable unless proven otherwise by the pre-

ponderance of the evidence to the contrary.

(c) Presentation of evidence after finding of
unconscionability

Whenever it is claimed, or appears to the
court, that a lease or any portion thereof is, or
may have been, unconscionable at the time it
was made, the parties shall be afforded a reason-
able opportunity to present evidence at least as
to-

(1) the commercial setting of the negotia-
tions;
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