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Sanctuaries Enforcement Asset Forfeiture Fund and
shall remain available until expended.”’

ACTION AGAINST VESSELS AND VESSEL OWNERS EN-
GAGED IN ILLEGAL, UNREPORTED, OR UNREGULATED
FISHING

Pub. L. 110-161, div. B, title I, §113, Dec. 26, 2007, 121
Stat. 1896, provided that:

‘‘(a) The Secretary of Commerce may—

‘(1) develop, maintain, and make public a list of
vessels and vessel owners engaged in illegal, unre-
ported, or unregulated fishing, including vessels or
vessel owners identified by an international fishery
management organization, whether or not the United
States is a party to the agreement establishing such
organization; and

‘“(2) take appropriate action against listed vessels
and vessel owners, including action against fish, fish
parts, or fish products from such vessels, in accord-
ance with applicable United States law and consist-
ent with applicable international law, including prin-
ciples, rights, and obligations established in applica-
ble international fishery management and trade
agreements.

“(b) Action taken by the Secretary under subsection
(a)(2) that include measures to restrict use of or access
to ports or port services shall apply to all ports of the
United States and its territories.

‘‘(c) The Secretary may promulgate regulations to
implement this section.”

INTEGRATION OF VESSEL MONITORING SYSTEM DATA

Pub. L. 109-241, title VIII, §803, July 11, 2006, 120 Stat.
563, provided that: ‘““The Secretary of the department in
which the Coast Guard is operating shall integrate ves-
sel monitoring system data into its maritime oper-
ations databases for the purpose of improving monitor-
ing and enforcement of Federal fisheries laws and work
with the Under Secretary of Commerce for Oceans and
Atmosphere to ensure effective use of such data for
monitoring and enforcement.”

AGREEMENT TO MAKE MORE EFFECTIVE ENFORCEMENT
OF DOMESTIC LAWS AND INTERNATIONAL AGREEMENTS

Pub. L. 102-582, title II, §202, Nov. 2, 1992, 106 Stat.
4905, provided that not later than six months after Nov.
2, 1992, the Secretary of the department in which the
Coast Guard is operating, the Secretary of Commerce,
and the Secretary of Defense were to enter into an
agreement under subsec. (a) of this section to make
more effective the enforcement of domestic laws and
international agreements that conserve and manage
living marine resources of the United States.

§ 1861a. Transition to sustainable fisheries

(a) Fisheries disaster relief

(1) At the discretion of the Secretary or at the
request of the Governor of an affected State or
a fishing community, the Secretary shall deter-
mine whether there is a commercial fishery fail-
ure due to a fishery resource disaster as a result
of—

(A) natural causes;

(B) man-made causes beyond the control of
fishery managers to mitigate through con-
servation and management measures, includ-
ing regulatory restrictions (including those
imposed as a result of judicial action) imposed
to protect human health or the marine envi-
ronment; or

(C) undetermined causes.

(2) Upon the determination under paragraph
(1) that there is a commercial fishery failure,
the Secretary is authorized to make sums avail-
able to be used by the affected State, fishing
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community, or by the Secretary in cooperation
with the affected State or fishing community
for assessing the economic and social effects of
the commercial fishery failure, or any activity
that the Secretary determines is appropriate to
restore the fishery or prevent a similar failure
in the future and to assist a fishing community
affected by such failure. Before making funds
available for an activity authorized under this
section, the Secretary shall make a determina-
tion that such activity will not expand the size
or scope of the commercial fishery failure in
that fishery or into other fisheries or other geo-
graphic regions.

(3) The Federal share of the cost of any activ-
ity carried out under the authority of this sub-
section shall not exceed 75 percent of the cost of
that activity.

(4) There are authorized to be appropriated to
the Secretary such sums as are necessary for
each of the fiscal years 2007 through 2013.

(b) Fishing capacity reduction program

(1) The Secretary, at the request of the appro-
priate Council for fisheries under the authority
of such Council, the Governor of a State for fish-
eries under State authority, or a majority of
permit holders in the fishery, may conduct a
voluntary fishing capacity reduction program
(referred to in this section as the ‘‘program’’) in
a fishery if the Secretary determines that the
program—

(A) is necessary to prevent or end overfish-
ing, rebuild stocks of fish, or achieve measur-
able and significant improvements in the con-
servation and management of the fishery;

(B) is consistent with the Federal or State
fishery management plan or program in effect
for such fishery, as appropriate, and that the
fishery management plan—

(i) will prevent the replacement of fishing
capacity removed by the program through a
moratorium on new entrants, practicable re-
strictions on vessel upgrades, and other ef-
fort control measures, taking into account
the full potential fishing capacity of the
fleet; and

(ii) establishes a specified or target total
allowable catch or other measures that trig-
ger closure of the fishery or adjustments to
reduce catch; and

(C) is cost-effective and, in the instance of a
program involving an industry fee system,
prospectively capable of repaying any debt ob-
ligation incurred under section 53735 of title
46.

(2) The objective of the program shall be to ob-
tain the maximum sustained reduction in fish-
ing capacity at the least cost and in a minimum
period of time. To achieve that objective, the
Secretary is authorized to pay—

(A) the owner of a fishing vessel, if the per-
mit authorizing the participation of the vessel
in the fishery is surrendered for permanent
revocation and the vessel owner and permit
holder relinquish any claim associated with
the vessel or permit that could qualify such
owner or holder for any present or future lim-
ited access system permit in the fishery for
which the program is established or in any
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other fishery and such vessel is (i) scrapped, or
(ii) through the Secretary of the department
in which the Coast Guard is operating, sub-
jected to title restrictions (including loss of
the vessel’s fisheries endorsement) that per-
manently prohibit and effectively prevent its
use in fishing in federal! or statel! waters, or
fishing on the high seas or in the waters of a
foreign nation; or

(B) the holder of a permit authorizing par-
ticipation in the fishery, if such permit is sur-
rendered for permanent revocation, and such
holder relinquishes any claim associated with
the permit and vessel used to harvest fishery
resources under the permit that could qualify
such holder for any present or future limited
access system permit in the fishery for which
the program was established.

(3) Participation in the program shall be vol-
untary, but the Secretary shall ensure compli-
ance by all who do participate.

(4) The harvester proponents of each program
and the Secretary shall consult, as appropriate
and practicable, with Councils, Federal agen-
cies, State and regional authorities, affected
fishing communities, participants in the fishery,
conservation organizations, and other interested
parties throughout the development and imple-
mentation of any program under this section.

(5) PAYMENT CONDITION.—The Secretary may
not make a payment under paragraph (2) with
respect to a vessel that will not be scrapped un-
less the Secretary certifies that the vessel will
not be used for fishing in the waters of a foreign
nation or fishing on the high seas.

(6) REPORT.—

(A) IN GENERAL.—Subject to the availability
of funds, the Secretary shall, within 12 months
after January 12, 2007, submit to the Congress
a report—

(i) identifying and describing the 20 fish-
eries in United States waters with the most
severe examples of excess harvesting capac-
ity in the fisheries, based on value of each
fishery and the amount of excess harvesting
capacity as determined by the Secretary;

(ii) recommending measures for reducing
such excess harvesting capacity, including
the retirement of any latent fishing permits
that could contribute to further excess har-
vesting capacity in those fisheries; and

(iii) potential sources of funding for such
measures.

(B) BASIS FOR RECOMMENDATIONS.—The Sec-
retary shall base the recommendations made
with respect to a fishery on—

(i) the most cost effective means of achiev-
ing voluntary reduction in capacity for the
fishery using the potential for industry fi-
nancing; and

(ii) including measures to prevent the ca-
pacity that is being removed from the fish-
ery from moving to other fisheries in the
United States, in the waters of a foreign na-
tion, or on the high seas.

(¢) Program funding

(1) The program may be funded by any combi-
nation of amounts—
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(A) available under clause (iv) of section
713c-3(b)(1)(A) of title 15;

(B) appropriated for the purposes of this sec-
tion;

(C) provided by an industry fee system es-
tablished under subsection (d) and in accord-
ance with section 53735 of title 46; or

(D) provided from any State or other public
sources or private or non-profit organizations.

(2) All funds for the program, including any
fees established under subsection (d), shall be
paid into the fishing capacity reduction fund es-
tablished under section 53735 of title 46.

(d) Industry fee system

(1)(A) If an industry fee system is necessary to
fund the program, the Secretary may conduct a
referendum on such system. Prior to the ref-
erendum, the Secretary shall—

(i) identify, to the extent practicable, and
notify all permit or vessel owners who would
be affected by the program; and

(ii) make available to such owners informa-
tion about the industry fee system describing
the schedule, procedures, and eligibility re-
quirements for the referendum, the proposed
program, and the amount and duration and
any other terms and conditions of the pro-
posed fee system.

(B) The industry fee system shall be consid-
ered approved if the referendum votes which are
cast in favor of the proposed system constitute
at least a majority of the permit holders in the
fishery, or 50 percent of the permitted allocation
of the fishery, who participated in the fishery.

(2) Notwithstanding section 1854(d) of this title
and consistent with an approved industry fee
system, the Secretary is authorized to establish
such a system to fund the program and repay
debt obligations incurred pursuant to section
53735 of title 46. The fees for a program estab-
lished under this section shall—

(A) be determined by the Secretary and ad-
justed from time to time as the Secretary con-
siders necessary to ensure the availability of
sufficient funds to repay such debt obliga-
tions;

(B) not exceed 5 percent of the ex-vessel
value of all fish harvested from the fishery for
which the program is established;

(C) be deducted by the first ex-vessel fish
purchaser from the proceeds otherwise payable
to the seller and accounted for and forwarded
by such fish purchasers to the Secretary in
such manner as the Secretary may establish,
unless the Secretary determines that such fees
should be collected from the seller; and

(D) be in effect only until such time as the
debt obligation has been fully paid.

(e) Implementation plan
(1) Framework regulations

The Secretary shall propose and adopt
framework regulations applicable to the im-
plementation of all programs under this sec-
tion.

(2) Program regulations

The Secretary shall implement each pro-
gram under this section by promulgating regu-
lations that, together with the framework reg-
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ulations, establish each program and control
its implementation.

(3) Harvester proponents’ implementation plan

The Secretary may not propose implementa-
tion regulations for a program to be paid for
by an industry fee system until the harvester
proponents of the program provide to the Sec-
retary a proposed implementation plan that,
among other matters—

(A) proposes the types and numbers of ves-
sels or permits that are eligible to partici-
pate in the program and the manner in
which the program shall proceed, taking
into account—

(i) the requirements of this section;

(ii) the requirements of the framework
regulations;

(iii) the characteristics of the fishery
and affected fishing communities;

(iv) the requirements of the applicable
fishery management plan and any amend-
ment that such plan may require to sup-
port the proposed program;

(v) the general needs and desires of har-
vesters in the fishery;

(vi) the need to minimize program costs;
and

(vii) other matters, including the man-
ner in which such proponents propose to
fund the program to ensure its cost effec-
tiveness, as well as any relevant factors
demonstrating the potential for, or nec-
essary to obtain, the support and general
cooperation of a substantial number of af-
fected harvesters in the fishery (or portion
of the fishery) for which the program is in-
tended; and

(B) proposes procedures for program par-
ticipation (such as submission of owner bids
under an auction system or fair market-
value assessment), including any terms and
conditions for participation, that the har-
vester proponents deem to be reasonably
necessary to meet the program’s proposed
objectives.

(4) Participation contracts

The Secretary shall contract with each per-
son participating in a program, and each such
contract shall, in addition to including such
other matters as the Secretary deems nec-
essary and appropriate to effectively imple-
ment each program (including penalties for
contract non-performance) be consistent with
the framework and implementing regulations
and all other applicable law.

(5) Reduction auctions

Each program not involving fair market as-
sessment shall involve a reduction auction
that scores the reduction price of each bid
offer by the data relevant to each bidder under
an appropriate fisheries productivity factor. If
the Secretary accepts bids, the Secretary shall
accept responsive bids in the rank order of
their bid scores, starting with the bid whose
reduction price is the lowest percentage of the
productivity factor, and successively accept-
ing each additional responsive bid in rank
order until either there are no more respon-
sive bids or acceptance of the next bid would
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cause the total value of bids accepted to ex-
ceed the amount of funds available for the pro-
gram.

(6) Bid invitations

BEach program shall proceed by the Sec-
retary issuing invitations to bid setting out
the terms and conditions for participation
consistent with the framework and imple-
menting regulations. Each bid that the Sec-
retary receives in response to the invitation to
bid shall constitute an irrevocable offer from
the bidder.

(Pub. L. 94-265, title III, §312, as added Pub. L.
104-297, title I, §116(a), Oct. 11, 1996, 110 Stat.
3600; amended Pub. L. 109-479, title I, §112(a),
Jan. 12, 2007, 120 Stat. 3598.)

CODIFICATION

In subsecs. (b)(1)(C), (¢)(1)(C), (2), and (d)(2), ‘‘section
53735 of title 46" substituted for ‘‘section 1111 of title XI
of the Merchant Marine Act, 1936”° on authority of Pub.
L. 109-304, §18(c), Oct. 6, 2006, 120 Stat. 1709, which Act
enacted section 53735 of Title 46, Shipping.

PRIOR PROVISIONS

A prior section 312 of Pub. L. 94-265, title III, Apr. 13,
1976, 90 Stat. 359, was set out as an Effective Date note
under section 1857 of this title, prior to being amended
generally by Pub. L. 104-297.

AMENDMENTS

2007—Subsec. (a)(1)(B). Pub. L. 109-479, §112(a)(1), sub-
stituted ‘‘measures, including regulatory restrictions
(including those imposed as a result of judicial action)
imposed to protect human health or the marine envi-
ronment;’’ for ‘‘measures;”’.

Subsec. (a)(4). Pub. L. 109-479, §112(a)(2), substituted
2007 through 2013.”” for 1996, 1997, 1998, and 1999.”

Subsec. (b)(1). Pub. L. 109-479, §112(a)(3), in introduc-
tory provisions, substituted ‘‘the Governor of a State
for fisheries under State authority, or a majority of
permit holders in the fishery, may conduct a voluntary
fishing”’ for ‘‘or the Governor of a State for fisheries
under State authority, may conduct a fishing”’.

Subsec. (b)(1)(B)(1). Pub. L. 109-479, §112(a)(4), inserted
‘“‘practicable’’ after ‘‘entrants,”.

Subsec. (b)(1)(C). Pub. L. 109479, §112(a)(5), sub-
stituted ‘‘cost-effective and, in the instance of a pro-
gram involving an industry fee system, prospectively”
for “‘cost-effective and”.

Subsec. (b)(2)(A). Pub. L. 109479, §112(a)(6), added
subpar. (A) and struck out former subpar. (A) which
read as follows: ‘‘the owner of a fishing vessel, if such
vessel is (i) scrapped, or (ii) through the Secretary of
the department in which the Coast Guard is operating,
subjected to title restrictions that permanently pro-
hibit and effectively prevent its use in fishing, and if
the permit authorizing the participation of the vessel
in the fishery is surrendered for permanent revocation
and the owner relinquishes any claim associated with
the vessel and permit that could qualify such owner for
any present or future limited access system permit in
the fishery for which the program is established; or’’.

Subsec. (b)(4). Pub. L. 109-479, §112(a)(7), substituted
““The harvester proponents of each program and the
Secretary shall consult, as appropriate and practicable,
with Councils,” for ‘“The Secretary shall consult, as ap-
propriate, with Councils,”’.

Subsec. (b)(5), (6). Pub. L. 109479, §112(a)(8), added
pars. (5) and (6).

Subsec. (A)(1)(A). Pub. L. 109-479, §112(a)(9), (10), in in-
troductory provisions, substituted ‘‘Secretary’’ for
‘““‘Secretary, at the request of the appropriate Council,”
before ‘“‘may conduct’ and ‘‘Secretary’’ for ‘‘Secretary,
in consultation with the Council,” before ‘‘shall—’’.

Subsec. (d)(1)(B). Pub. L. 109479, §112(a)(11), sub-
stituted ‘“‘at least a majority of the permit holders in
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the fishery, or 50 percent of the permitted allocation of
the fishery, who participated in the fishery.” for ‘‘a
two-thirds majority of the participants voting.”

Subsec. (A)(2)(C). Pub. L. 109-479, §112(a)(12), sub-
stituted ‘‘establish, unless the Secretary determines
that such fees should be collected from the seller;” for
“‘establish;”.

Subsec. (e). Pub. L. 109479, §112(a)(13), added subsec.
(e) and struck out former subsec. (e) which related to
implementation plan.

EFFECTIVE DATE

Pub. L. 109479, title I, §112(b), Jan. 12, 2007, 120 Stat.
3601, provided that: ‘“‘Sections 116, 203, 204, 205, and 206
of the Sustainable Fisheries Act [Pub. L. 104-297, see
Tables for classification] are deemed to have added sec-
tions 312, 402, 403, 404, and 405 [16 U.S.C. 186la, 188la to
1881d], respectively to the Act [Pub. L. 94-265] as of the
date of enactment of the Sustainable Fisheries Act
[Oct. 11, 1996].”

STUDY OF FEDERAL INVESTMENT IN FISHERIES

Pub. L. 104-297, title I, §116(b), Oct. 11, 1996, 110 Stat.
3603, as amended by Pub. L. 104-208, div. A, title I,
§101(a) [title II, §211(b)], Sept. 30, 1996, 110 Stat. 3009,
300941, provided that: ‘“The Secretary of Commerce
shall establish a task force comprised of interested par-
ties to study and report to the Committee on Com-
merce, Science, and Transportation of the Senate and
the Committee on Resources [now Committee on Natu-
ral Resources] of the House of Representatives within 2
years of the date of enactment of this Act [Oct. 11, 1996]
on the role of the Federal Government in—

‘(1) subsidizing the expansion and contraction of
fishing capacity in fishing fleets managed under the
Magnuson-Stevens Fishery Conservation and Man-
agement Act (16 U.S.C. 1801 et seq.); and

‘(2) otherwise influencing the aggregate capital in-
vestments in fisheries.”

§1861b. Fisheries enforcement plans and report-
ing

(a) Fisheries enforcement plans

In preparing the Coast Guard’s annual fish-
eries enforcement plan, the Commandant of the
Coast Guard shall consult with the Under Sec-
retary of Commerce for Oceans and Atmosphere
and with State and local enforcement authori-
ties.

(b) Fishery patrols

Prior to undertaking fisheries patrols, the
Commandant of the Coast Guard shall notify the
Under Secretary of Commerce for Oceans and
Atmosphere and appropriate State and local en-
forcement authorities of the projected dates for
such patrols.

(¢) Annual summary

The Commandant of the Coast Guard shall
prepare and make available to the Under Sec-
retary of Commerce for Oceans and Atmosphere,
State and local enforcement entities, and other
relevant stakeholders, an annual summary re-
port of fisheries enforcement activities for the
preceding year, including a summary of the
number of patrols, law enforcement actions
taken, and resource hours expended.

(Pub. L. 108-293, title II, §224, Aug. 9, 2004, 118
Stat. 1040.)

CODIFICATION

Section was enacted as part of the Coast Guard and
Maritime Transportation Act of 2004, and not as part of
the Magnuson-Stevens Fishery Conservation and Man-
agement Act which comprises this chapter.
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TERMINATION OF REPORTING REQUIREMENT
For provision terminating reporting requirement
under this section, see section 4(b) of Pub. L. 111-207,
set out as a Combination of Fisheries Enforcement
Plans and Foreign Fishing Incursion Reports note
under section 1828 of this title.

§ 1862. North Pacific fisheries conservation
(a) In general

The North Pacific Council may prepare, in
consultation with the Secretary, a fisheries re-
search plan for any fishery under the Council’s
jurisdiction except a salmon fishery which—

(1) requires that observers be stationed on
fishing vessels engaged in the catching, tak-
ing, or harvesting of fish and on United States
fish processors fishing for or processing spe-
cies under the jurisdiction of the Council, in-
cluding the Northern Pacific halibut fishery,
for the purpose of collecting data necessary
for the conservation, management, and sci-
entific understanding of any fisheries under
the Council’s jurisdiction; and

(2) establishes a system, or system,! of fees,
which may vary by fishery, management area,
or observer coverage level, to pay for the cost
of implementing the plan.

(b) Standards

(1) Any plan or plan amendment prepared
under this section shall be reasonably calculated
to—

(A) gather reliable data, by stationing ob-
servers on all or a statistically reliable sample
of the fishing vessels and United States fish
processors included in the plan, necessary for
the conservation, management, and scientific
understanding of the fisheries covered by the
plan;

(B) be fair and equitable to all vessels and
processors;

(C) be consistent with applicable provisions
of law; and

(D) take into consideration the operating re-
quirements of the fisheries and the safety of
observers and fishermen.

(2) Any system of fees established under this
section shall—

(A) provide that the total amount of fees
collected under this section not exceed the
combined cost of (i) stationing observers, or
electronic monitoring systems, on board fish-
ing vessels and United States fish processors,
(ii) the actual cost of inputting collected data,
and (iii) assessments necessary for a risk-shar-
ing pool implemented under subsection (e) of
this section, less any amount received for such
purpose from another source or from an exist-
ing surplus in the North Pacific Fishery Ob-
server Fund established in subsection (d) of
this section;

(B) be fair and equitable to all participants
in the fisheries under the jurisdiction of the
Council, including the Northern Pacific hali-
but fishery;

(C) provide that fees collected not be used to
pay any costs of administrative overhead or
other costs not directly incurred in carrying
out the plan;
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