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the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 1019(a) of Pub. L.
100-647, set out as a note under section 1 of this title.
EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 665(b)(2) of Pub. L. 99-514 ap-
plicable to taxable years beginning after Dec. 31, 1986,
and by section 668(b)(1)(B) of Pub. L. 99-514 applicable
to calendar years beginning after Dec. 31, 1986, see sec-
tion 669 of Pub. L. 99-514, set out as a note under sec-
tion 856 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

For effective date of amendment by section 1604(h) of
Pub. L. 94-455, see section 1608(d) of Pub. L. 94-455, set
out as a note under section 856 of this title.

EFFECTIVE DATE
Section applicable with respect to taxable years of
real estate investment trusts beginning after Dec. 31,

1960, see section 10(k) of Pub. L. 86-779, set out as a note
under section 856 of this title.

§859. Adoption of annual accounting period
(a) General rule
For purposes of this subtitle—

(1) a real estate investment trust shall not
change to any accounting period other than
the calendar year, and

(2) a corporation, trust, or association may
not elect to be a real estate investment trust
for any taxable year beginning after October 4,
1976, unless its accounting period is the cal-
endar year.

Paragraph (2) shall not apply to a corporation,

trust, or association which was considered to be

a real estate investment trust for any taxable

year beginning on or before October 4, 1976.

(b) Change of accounting period without ap-
proval

Notwithstanding section 442, an entity which
has not engaged in any active trade or business
may change its accounting period to a calendar
year without the approval of the Secretary if
such change is in connection with an election
under section 856(c).

(Added Pub. L. 94-455, title XVI, §1604(i)(1), Oct.
4, 1976, 90 Stat. 1752, §860; renumbered §859 and
amended Pub. L. 95-600, title III, §362(d)(6), title
VII, §701(t)(1), Nov. 6, 1978, 92 Stat. 2852, 2911;
Pub. L. 99-514, title VI, §661(c), Oct. 22, 1986, 100
Stat. 2300.)

PRIOR PROVISIONS

A prior section 859, added Pub. L. 94-455, title XVI,
§1601(a)(1), Oct. 4, 1976, 90 Stat. 1742; amended Pub. L.
95-600, title VII, §701(t)(4), Nov. 6, 1978, 92 Stat. 2912, re-
lated to a deduction for deficiency dividends, prior to
repeal by Pub. L. 95-600, title III, §362(d)(6), Nov. 6, 1978,
92 Stat. 2852. See section 860 of this title.

AMENDMENTS

1986—Pub. L. 99-514 designated existing provisions as
subsec. (a) and added subsec. (b).

1978—Pub. L. 95-600, §701(t)(1), designated existing
provisions as par. (1), substituted ‘‘change to any ac-
counting period” for ‘‘change to or adopt any annual
accounting period”’, and added par. (2) and provision for
nonapplicability of par. (2) to a real estate investment
trust for any taxable year beginning on or before Oct.
4, 1976.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-514 applicable to taxable
years beginning after Dec. 31, 1986, see section 669 of
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Pub. L. 99-514, set out as a note under section 856 of
this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Repeal of prior section 859 of this title and redesigna-
tion of section 860 of this title as this section by sec-
tion 362(d)(6) of Pub. L. 95-600 applicable with respect to
determinations (as defined in section 860(e) of this
title) after Nov. 6, 1978, see section 362(e) of Pub. L.
95-600, set out as an Effective Date note under section
860 of this title.

Pub. L. 95-600, title VII, §701(t)(5), Nov. 6, 1978, 92
Stat. 2912, provided that: “The amendments made by
this subsection [amending this section and sections 275,
866, 6212, and 6501 of this title] shall take effect on Octo-
ber 4, 1976.”

PART III—PROVISIONS WHICH APPLY TO
BOTH REGULATED INVESTMENT COMPA-
NIES AND REAL ESTATE INVESTMENT
TRUSTS

Sec.

860. Deduction for deficiency dividends.

§ 860. Deduction for deficiency dividends

(a) General rule

If a determination with respect to any quali-
fied investment entity results in any adjust-
ment for any taxable year, a deduction shall be
allowed to such entity for the amount of defi-
ciency dividends for purposes of determining the
deduction for dividends paid (for purposes of sec-
tion 852 or 857, whichever applies) for such year.

(b) Qualified investment entity defined

For purposes of this section, the term ‘‘quali-
fied investment entity’” means—
(1) a regulated investment company, and
(2) a real estate investment trust.

(c) Rules for application of section

(1) Interest and additions to tax determined
with respect to the amount of deficiency
dividend deduction allowed

For purposes of determining interest, addi-
tions to tax, and additional amounts—

(A) the tax imposed by this chapter (after
taking into account the deduction allowed
by subsection (a)) on the qualified invest-
ment entity for the taxable year with re-
spect to which the determination is made
shall be deemed to be increased by an
amount equal to the deduction allowed by
subsection (a) with respect to such taxable
year,

(B) the last date prescribed for payment of
such increase in tax shall be deemed to have
been the last date prescribed for the pay-
ment of tax (determined in the manner pro-
vided by section 6601(b)) for the taxable year
with respect to which the determination is
made, and

(C) such increase in tax shall be deemed to
be paid as of the date the claim for the defi-
ciency dividend deduction is filed.

(2) Credit or refund

If the allowance of a deficiency dividend de-
duction results in an overpayment of tax for
any taxable year, credit or refund with respect
to such overpayment shall be made as if on
the date of the determination 2 years re-
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mained before the expiration of the period of
limitations on the filing of claim for refund
for the taxable year to which the overpayment
relates.

(d) Adjustment
For purposes of this section—

(1) Adjustment in the case of regulated invest-
ment company

In the case of any regulated investment
company, the term ‘“‘adjustment’ means—

(A) any increase in the investment com-
pany taxable income of the regulated invest-
ment company (determined without regard
to the deduction for dividends paid (as de-
fined in section 561)),

(B) any increase in the amount of the ex-
cess described in section 852(b)(3)(A) (relat-
ing to the excess of the net capital gain over
the deduction for capital gain dividends
paid), and

(C) any decrease in the deduction for divi-
dends paid (as defined in section 561) deter-
mined without regard to capital gains divi-
dends.

(2) Adjustment in the case of real estate invest-
ment trust

In the case of any real estate investment
trust, the term ‘“‘adjustment” means—
(A) any increase in the sum of—

(i) the real estate investment trust tax-
able income of the real estate investment
trust (determined without regard to the
deduction for dividends paid (as defined in
section 561) and by excluding any net cap-
ital gain), and

(ii) the excess of the net income from
foreclosure property (as defined in section
857(b)(4)(B)) over the tax on such income
imposed by section 857(b)(4)(A),

(B) any increase in the amount of the ex-
cess described in section 857(b)(3)(A)(i)?! (re-
lating to the excess of the net capital gain
over the deduction for capital gains divi-
dends paid), and

(C) any decrease in the deduction for divi-
dends paid (as defined in section 561) deter-
mined without regard to capital gains divi-
dends.

(e) Determination

For purposes of this section, the term ‘‘deter-
mination” means—

(1) a decision by the Tax Court, or a judg-
ment, decree, or other order by any court of
competent jurisdiction, which has become
final;

(2) a closing agreement made under section
7121;

(3) under regulations prescribed by the Sec-
retary, an agreement signed by the Secretary
and by, or on behalf of, the qualified invest-
ment entity relating to the liability of such
entity for tax; or

(4) a statement by the taxpayer attached to
its amendment or supplement to a return of
tax for the relevant tax year.

1See References in Text note below.
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(f) Deficiency dividends

(1) Definition

For purposes of this section, the term ‘‘defi-
ciency dividends” means a distribution of
property made by the qualified investment en-
tity on or after the date of the determination
and before filing claim under subsection (g),
which would have been includible in the com-
putation of the deduction for dividends paid
under section 561 for the taxable year with re-
spect to which the liability for tax resulting
from the determination exists if distributed
during such taxable year. No distribution of
property shall be considered as deficiency divi-
dends for purposes of subsection (a) unless dis-
tributed within 90 days after the determina-
tion, and unless a claim for a deficiency divi-
dend deduction with respect to such distribu-
tion is filed pursuant to subsection (g).

(2) Limitations
(A) Ordinary dividends

The amount of deficiency dividends (other
than deficiency dividends qualifying as cap-
ital gain dividends) paid by a qualified in-
vestment entity for the taxable year with re-
spect to which the liability for tax resulting
from the determination exists shall not ex-
ceed the sum of—

(i) the excess of the amount of increase
referred to in subparagraph (A) of para-
graph (1) or (2) of subsection (d) (whichever
applies) over the amount of any increase
in the deduction for dividends paid (com-
puted without regard to capital gain divi-
dends) for such taxable year which results
from such determination, and

(ii) the amount of decreased? referred to
in subparagraph (C) of paragraph (1) or (2)
of subsection (d) (whichever applies).

(B) Capital gain dividends

The amount of deficiency dividends quali-
fying as capital gain dividends paid by a
qualified investment entity for the taxable
year with respect to which the liability for
tax resulting from the determination exists
shall not exceed the amount by which (i) the
increase referred to in subparagraph (B) of
paragraph (1) or (2) of subsection (d) (which-
ever applies), exceeds (ii) the amount of any
dividends paid during such taxable year
which are designated or reported (as the case
may be) as capital gain dividends after such
determination.

(3) Effect on dividends paid deduction
(A) For taxable year in which paid

Deficiency dividends paid in any taxable
year shall not be included in the amount of
dividends paid for such year for purposes of
computing the dividends paid deduction for
such year.

(B) For prior taxable year

Deficiency dividends paid in any taxable
year shall not be allowed for purposes of sec-
tion 8565(a) or 858(a) in the computation of
the dividends paid deduction for the taxable

280 in original. Probably should be ‘‘decrease’.
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year preceding the taxable year in which
paid.
(g) Claim required

No deficiency dividend deduction shall be al-
lowed under subsection (a) unless (under regula-
tions prescribed by the Secretary) claim there-
fore is filed within 120 days after the date of the
determination.

(h) Suspension of statute of limitations and stay
of collection

(1) Suspension of running of statute

If the qualified investment entity files a
claim as provided in subsection (g), the run-
ning of the statute of limitations provided in
section 6501 on the making of assessments, and
the bringing of distraint or a proceeding in
court for collection, in respect of the defi-
ciency established by a determination under
this section, and all interest, additions to tax,
additional amounts, or assessable penalties in
respect thereof, shall be suspended for a period
of 2 years after the date of the determination.
(2) Stay of collection

In the case of any deficiency established by
a determination under this section—

(A) the collection of the deficiency, and all
interest, additions to tax, additional
amounts, and assessable penalties in respect
thereof, shall, except in cases of jeopardy, be
stayed until the expiration of 120 days after
the date of the determination, and

(B) if claim for a deficiency dividend de-
duction is filed under subsection (g), the col-
lection of such part of the deficiency as is
not reduced by the deduction for deficiency
dividends provided in subsection (a) shall be
stayed until the date the claim is disallowed
(in whole or in part), and if disallowed in
part collection shall be made only with re-
spect to the part disallowed.

No distraint or proceeding in court shall be
begun for the collection of an amount the col-
lection of which is stayed under subparagraph
(A) or (B) during the period for which the col-
lection of such amount is stayed.

(i) Deduction denied in case of fraud

No deficiency dividend deduction shall be al-
lowed under subsection (a) if the determination
contains a finding that any part of any defi-
ciency attributable to an adjustment with re-
spect to the taxable year is due to fraud with in-
tent to evade tax or to willfull3 failure to file an
income tax return within the time prescribed by
law or prescribed by the Secretary in pursuance
of law.

(Added Pub. L. 95-600, title III, §362(a), Nov. 6,
1978, 92 Stat. 2848; amended Pub. L. 96-222, title
I, §103(a)(11)(B), (C), Apr. 1, 1980, 94 Stat. 213;
Pub. L. 99-514, title VI, §667(b)(1), Oct. 22, 1986,
100 Stat. 2306; Pub. L. 108-357, title II, §243()(5),
Oct. 22, 2004, 118 Stat. 1445; Pub. L. 111-325, title
III, §301(a)(2), title V, §501(b), Dec. 22, 2010, 124
Stat. 3542, 35564.)

REFERENCES IN TEXT

Section 857(b)(3)(A), referred to in subsec. (d)(2)(B),
relating to alternative tax in case of capital gains, was

380 in original. Probably should be ‘‘willful”.
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repealed by Pub. L. 115-97, title I, §13001(b)(2)(K)(i), Dec.
22, 2017, 131 Stat. 2096. Subsec. (b)(3)(B) of section 857,
relating to treatment of capital gain dividends by
shareholders, was redesignated subsec. (b)(3)(A) of that
section.

PRIOR PROVISIONS

A prior section 860 was renumbered section 859 of this
title.

AMENDMENTS

2010—Subsec. (f)(2)(B). Pub. L. 111-325, §301(a)(2), in-
serted ‘‘or reported (as the case may be)” after ‘‘des-
ignated”.

Subsec. (j). Pub. L. 111-325, §501(b), struck out subsec.
(j). Text read as follows: ‘“‘For assessable penalty with
respect to liability for tax of a regulated investment
company which is allowed a deduction under subsection
(a), see section 6697.”

2004—Subsec. (e)(4). Pub. L. 108-357 added par. (4).

1986—Subsec. (j). Pub. L. 99-514 substituted ‘regu-
lated investment company’ for ‘‘qualified investment
entity”’.

1980—Subsec. (f). Pub. L. 96-222 substituted in heading
“Deficiency” for ‘Efficiency” and in par. (2)(A){)
‘‘(computed without regard’ for ‘‘computed without re-
gard”’.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 301(a)(2) of Pub. L. 111-325 ap-
plicable to taxable years beginning after Dec. 22, 2010,
see section 301(h) of Pub. L. 111-325, set out as a note
under section 852 of this title.

Pub. L. 111-325, title V, §501(c), Dec. 22, 2010, 124 Stat.
3554, provided that: ‘“The amendments made by this
section [amending this section and repealing section
6697 of this title] shall apply to taxable years beginning
after the date of the enactment of this Act [Dec. 22,
2010].”

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by Pub. L. 108-357 applicable to state-
ments filed after Oct. 22, 2004, see section 243(g)(4)(E) of
Pub. L. 108-357, set out as a note under section 856 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-514 applicable to taxable
years beginning after Dec. 31, 1986, see section 669 of
Pub. L. 99-514, set out as a note under section 856 of
this title.

EFFECTIVE DATE

Pub. L. 95-600, title III, §362(e), Nov. 6, 1978, 92 Stat.
2852, as amended by Pub. L. 96-222, title I, §103(a)(11)(A),
Apr. 1, 1980, 94 Stat. 212; Pub. L. 99-514, §2, Oct. 22, 1986,
100 Stat. 2095, provided that: ‘“‘The amendments made
by this section [enacting this section, amending sec-
tions 316, 381, 852, 857, 6422, 6503, 6515, and 6697 of this
title, repealing section 859 of this title, and redesignat-
ing prior section 860 as 859 of this title] shall apply with
respect to determinations (as defined in section 860(e)
of the Internal Revenue Code of 1986 [formerly I.R.C.
1954]) after the date of the enactment of this Act [Nov.
6, 1978].”

PART IV—REAL ESTATE MORTGAGE
INVESTMENT CONDUITS

Sec.

860A. Taxation of REMIC’s.

860B. Taxation of holders of regular interests.

860C. Taxation of residual interests.

860D. REMIC defined.

860E. Treatment of income in excess of daily accru-
als on residual interests.

860F'. Other rules.

860G. Other definitions and special rules.
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