§725

PRIOR PROVISIONS

Prior sections 723 to 729 were renumbered sections
1923 to 1929 of this title, respectively.

EFFECTIVE DATE

Pub. L. 11541, title II, §205(c), June 23, 2017, 131 Stat.
877, provided that: ‘“‘Section 723 of title 38, United
States Code, as added by subsection (a), shall apply
with respect to an amount paid by the Secretary of
Veterans Affairs to or on behalf of an employee of the
Department of Veterans Affairs for relocation expenses
on or after the date of the enactment of this Act [June
23, 2017].”

§725. Annual performance plan for political ap-
pointees

(a) IN GENERAL.—The Secretary shall conduct
an annual performance plan for each political
appointee of the Department that is similar to
the annual performance plan conducted for an
employee of the Department who is appointed as
a career appointee (as that term is defined in
section 3132(a) of title 5) within the Senior Exec-
utive Service at the Department.

(b) ELEMENTS OF PLAN.—Each annual perform-
ance plan conducted under subsection (a) with
respect to a political appointee of the Depart-
ment shall include an assessment of whether the
appointee is meeting the following goals:

(1) Recruiting, selecting, and retaining well-
qualified individuals for employment at the
Department.

(2) Engaging and motivating employees.

(3) Training and developing employees and
preparing those employees for future leader-
ship roles within the Department.

(4) Holding each employee of the Depart-
ment that is a manager accountable for ad-
dressing issues relating to performance, in
particular issues relating to the performance
of employees that report to the manager.

(c) DEFINITION OF POLITICAL APPOINTEE.—In
this section, the term ‘‘political appointee”
means an employee of the Department who
holds—

(1) a position which has been excepted from
the competitive service by reason of its con-
fidential, policy-determining, policy-making,
or policy-advocating character; or

(2) a position in the Senior Executive Serv-
ice as a noncareer appointee (as such term is
defined in section 3132(a) of title 5).

(Added Pub. L. 11546, title II, §203(a), Aug. 12,
2017, 131 Stat. 962.)

SUBCHAPTER II—WHISTLEBLOWER
COMPLAINTS

§731. Adverse actions against supervisory em-
ployees who commit prohibited personnel ac-
tions relating to whistleblower complaints

(a) IN GENERAL.—(1) In accordance with para-
graph (2), the Secretary shall carry out the fol-
lowing adverse actions against supervisory em-
ployees (as defined in section 7103(a) of title 5)
whom the Secretary, an administrative judge,
the Merit Systems Protection Board, the Office
of Special Counsel, an adjudicating body pro-
vided under a union contract, a Federal judge,
or the Inspector General of the Department de-
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termines committed a prohibited personnel ac-
tion described in subsection (c):

(A) With respect to the first offense, an ad-
verse action that is not less than a 12-day sus-
pension and not more than removal.

(B) With respect to the second offense, re-
moval.

(2)(A) An employee against whom an adverse
action under paragraph (1) is proposed is enti-
tled to written notice.

(B)(i) An employee who is notified under sub-
paragraph (A) of being the subject of a proposed
adverse action under paragraph (1) is entitled to
10 days following such notification to answer
and furnish evidence in support of the answer.

(ii) If the employee does not furnish any such
evidence as described in clause (i) or if the Sec-
retary determines that such evidence is not suf-
ficient to reverse the determination to propose
the adverse action, the Secretary shall carry out
the adverse action following such 10-day period.

(C) Paragraphs (1) and (2) of subsection (b) of
section 7513 of title 5, subsection (c¢) of such sec-
tion, paragraphs (1) and (2) of subsection (b) of
section 7543 of such title, and subsection (c) of
such section shall not apply with respect to an
adverse action carried out under paragraph (1).

(b) LIMITATION ON OTHER ADVERSE ACTIONS.—
With respect to a prohibited personnel action
described in subsection (c), if the Secretary car-
ries out an adverse action against a supervisory
employee, the Secretary may carry out an addi-
tional adverse action under this section based
on the same prohibited personnel action if the
total severity of the adverse actions do not ex-
ceed the level specified in subsection (a).

(c) PROHIBITED PERSONNEL ACTION DE-
SCRIBED.—A prohibited personnel action de-
scribed in this subsection is any of the following
actions:

(1) Taking or failing to take a personnel ac-
tion in violation of section 2302 of title 5
against an employee relating to the em-
ployee—

(A) making a whistleblower disclosure to
the Assistant Secretary for Accountability
and Whistleblower Protection, the Inspector
General of the Department, the Special
Counsel, or Congress;

(B) providing information or participating
as a witness in an investigation of a whistle-
blower disclosure made to the Assistant Sec-
retary for Accountability and Whistleblower
Protection, the Inspector General of the De-
partment, the Special Counsel, or Congress;

(C) participating in an audit or investiga-
tion by the Comptroller General of the
United States;

(D) refusing to perform an action that is
unlawful or prohibited by the Department;
or

(E) engaging in communications that are
related to the duties of the position or are
otherwise protected.

(2) Preventing or restricting an employee
from making an action described in any of
subparagraphs (A) through (E) of paragraph
(1).

(3) Conducting a negative peer review or
opening a retaliatory investigation because of
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an activity of an employee that is protected
by section 2302 of title 5.

(4) Requesting a contractor to carry out an
action that is prohibited by section 4705(b) or
section 4712(a)(1) of title 41, as the case may
be.

(d) WHISTLEBLOWER DISCLOSURE DEFINED.—In
this section, the term ‘‘whistleblower disclo-
sure’” has the meaning given such term in sec-
tion 323(g) of this title.

(Added Pub. L. 114-223, div. A, title II, §247(a)(1),
Sept. 29, 2016, 130 Stat. 887, §733; renumbered § 731
and amended Pub. L. 11541, title I, §102(a)(2),
(c), title II, §206, June 23, 2017, 131 Stat. 865, 867,
8717.)

PRIOR PROVISIONS

A prior section 731, added Pub. L. 114-223, div. A, title
II, §247(a)(1), Sept. 29, 2016, 130 Stat. 884, defined
whistleblower complaint, prior to repeal by Pub. L.
11541, title I, §102(a)(1), June 23, 2017, 131 Stat. 865.

AMENDMENTS

2017—Pub. L. 115-41, §102(a)(2), renumbered section 733
of this title as this section.

Subsec. (a)(2)(B). Pub. L. 115-41, §206, substituted ‘10
days’ for ‘14 days” in cl. (i) and ‘‘10-day period” for
““14-day period” in cl. (ii).

Subsec. (¢)(1)(A). Pub. L. 11541, §102(c)(1)(A)({1), added
subpar. (A) and struck out former subpar. (A) which
read as follows: ‘‘filing a whistleblower complaint in
accordance with section 732 of this title;”.

Subsec. (¢)(1)(B). Pub. L. 11541, §102(c)(1)(A), redesig-
nated subpar. (C) as (B), substituted ‘‘disclosure made
to the Assistant Secretary for Accountability and
Whistleblower Protection,” for ‘‘complaint in accord-
ance with section 732 or with”’, and struck out former
subpar. (B) which read as follows: ‘‘filing a whistle-
blower complaint with the Inspector General of the De-
partment, the Special Counsel, or Congress;’’.

Subsec. ©@)C) to (F). Pub. L. 11541,
§102(c)(1)(A)(i), redesignated subpars. (C) to (F) as (B)
to (E), respectively.

Subsec. (¢)(2). Pub. L. 11541, §102(c)(1)(B), substituted
“‘through (E)”’ for ‘“‘through (F)”.

Subsec. (d). Pub. L. 115-41, §102(c)(2), added subsec.
().

IMPROVEMENT OF TRAINING FOR SUPERVISORS

Pub. L. 11541, title II, §209, June 23, 2017, 131 Stat.
879, provided that:

‘‘(a) IN GENERAL.—The Secretary of Veterans Affairs
shall provide to each employee of the Department of
Veterans Affairs who is employed as a supervisor peri-
odic training on the following:

‘(1) The rights of whistleblowers and how to ad-
dress a report by an employee of a hostile work envi-
ronment, reprisal, or harassment.

‘(2) How to effectively motivate, manage, and re-
ward the employees who report to the supervisor.

‘“(3) How to effectively manage employees who are
performing at an unacceptable level and access as-
sistance from the human resources office of the De-
partment and the Office of the General Counsel of the
Department with respect to those employees.

‘“(b) DEFINITIONS.—In this section:

‘(1) SUPERVISOR.—The term ‘supervisor’ has the
meaning given such term in section 7103(a) of title 5,
United States Code.

‘(2) WHISTLEBLOWER.—The term ‘whistleblower’ has
the meaning given such term in section 323(g) of title
38, United States Code, as added by section 101.”’

§732. Protection of whistleblowers as criteria in
evaluation of supervisors

(a) DEVELOPMENT AND USE OF CRITERIA RE-
QUIRED.—The Secretary, in consultation with
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the Assistant Secretary of Accountability and
Whistleblower Protection, shall develop criteria
that—

(1) the Secretary shall use as a critical ele-
ment in any evaluation of the performance of
a supervisory employee; and

(2) promotes the protection of whistle-
blowers.

(b) PRINCIPLES FOR PROTECTION OF WHISTLE-
BLOWERS.—The criteria required by subsection
(a) shall include principles for the protection of
whistleblowers, such as the degree to which su-
pervisory employees respond constructively
when employees of the Department report con-
cerns, take responsible action to resolve such
concerns, and foster an environment in which
employees of the Department feel comfortable
reporting concerns to supervisory employees or
to the appropriate authorities.

(c) SUPERVISORY EMPLOYEE AND WHISTLE-
BLOWER DEFINED.—In this section, the terms
‘“‘supervisory employee” and ‘‘whistleblower’’
have the meanings given such terms in section
323 of this title.

(Added Pub. L. 11541, title I, §102(a)(3), June 23,
2017, 131 Stat. 865.)
PRIOR PROVISIONS
A prior section 732, added Pub. L. 114-223, div. A, title
II, §247(a)(1), Sept. 29, 2016, 130 Stat. 884, related to
treatment of whistleblower complaints, prior to repeal

by Pub. L. 11541, title I, §102(a)(1), June 23, 2017, 131
Stat. 865.

§733. Training regarding whistleblower disclo-
sures

(a) TRAINING.—Not less frequently than once
every two years, the Secretary, in coordination
with the Whistleblower Protection Ombudsman
designated under section 3(d)(1)(C) of the Inspec-
tor General Act of 1978 (6 U.S.C. App.), shall pro-
vide to each employee of the Department train-
ing regarding whistleblower disclosures, includ-
ing—

(1) an explanation of each method estab-
lished by law in which an employee may file a
whistleblower disclosure;

(2) the right of the employee to petition Con-
gress regarding a whistleblower disclosure in
accordance with section 7211 of title 5;

(3) an explanation that the employee may
not be prosecuted or reprised against for dis-
closing information to Congress, the Inspector
General, or another investigatory agency in
instances where such disclosure is permitted
by law, including under sections 5701, 5705, and
7732 of this title, under section 552a of title 5
(commonly referred to as the Privacy Act),
under chapter 93 of title 18, and pursuant to
regulations promulgated under section 264(c)
of the Health Insurance Portability and Ac-
countability Act of 1996 (Public Law 104-191);

(4) an explanation of the language that is re-
quired to be included in all nondisclosure poli-
cies, forms, and agreements pursuant to sec-
tion 115(a)(1) of the Whistleblower Protection
Enhancement Act of 2012 (6 U.S.C. 2302 note);
and

(5) the right of contractors to be protected
from reprisal for the disclosure of certain in-
formation under section 4705 or 4712 of title 41.
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