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provided for a project for which the total cost of
construction is in excess of $400,000 (as adjusted
from time-to-time in such regulations to reflect
changes in costs of construction).

(B) For purposes of this paragraph, a renova-
tion project is a project to remodel or alter ex-
isting buildings for which financial assistance
under this subchapter may be provided and does
not include maintenance and repair work which
is the responsibility of the State.

(Added Pub. L. 88-450, §4(a), Aug. 19, 1964, 78
Stat. 502, §5034; amended Pub. L. 89-311, §7(b),
Oct. 31, 1965, 79 Stat. 1157; Pub. L. 93-82, title IV,
§403(d), Aug. 2, 1973, 87 Stat. 196; Pub. L. 94-581,
title I, §107(b), title II, §206(b), Oct. 21, 1976, 90
Stat. 2847, 2859; Pub. L. 95-62, §3(5), (6), July b5,
1977, 91 Stat. 262; Pub. L. 96-330, title IV, §404,
Aug. 26, 1980, 94 Stat. 1052; Pub. L. 98-528, title I,
§105(2), Oct. 19, 1984, 98 Stat. 2689; renumbered
§8134, Pub. L. 102-40, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238; Pub. L. 102-54, §14(f)(6), June
13, 1991, 105 Stat. 288; Pub. L. 102-83, §§4(b)(1),
(2)(E), 5(c)(1), Aug. 6, 1991, 105 Stat. 404-406; Pub.
L. 106-117, title II, §207(a), Nov. 30, 1999, 113 Stat.
1564.)

REFERENCES IN TEXT

The date of the enactment of the Veterans Millen-
nium Health Care and Benefits Act, referred to in sub-
sec. (a)(2), is the date of enactment of Pub. L. 106-117,
which was approved Nov. 30, 1999.

AMENDMENTS

1999—Subsecs. (a), (b). Pub. L. 106-117, §207(a)(1)-(3),
added subsec. (a), redesignated former subsec. (a) as (b)
and struck out introductory provisions and par. (1)
which authorized Secretary to prescribe number of beds
needed for adequate nursing home care of veterans, and
redesignated former pars. (2) and (3) of subsec. (a) as
pars. (1) and (2), respectively, of subsec. (b). Former
subsec. (b) redesignated (c).

Subsec. (c¢). Pub. L. 106-117, §207(a)(1), (4), redesig-
nated subsec. (b) as (c) and substituted ‘‘subsection
(b)(2)”’ for ‘‘subsection (a)(3)”.

Subsec. (d). Pub. L. 106-117, §207(a)(5), added subsec.
(d).

1991—Pub. L. 102-40 renumbered section 5034 of this
title as this section.

Pub. L. 102-83, §5(c)(1), substituted ¢1720(b)”’ for
¢620(b)”’ in subsec. (a)(3).
Pub. L. 102-83, §4(b)(1), (2)(E), substituted ‘Sec-

retary’ for ‘“‘Administrator’ wherever appearing.

Pub. L. 102-54 amended section as in effect imme-
diately before the enactment of Pub. L. 102-40 by in-
serting ‘‘(a)”’ before “Within six months”’, substituting
“any amendment to this section” for ‘‘this section or
any amendment to it’’, designating sentence at end of
par. (3) as subsec. (b), realigning such sentence, and
substituting ‘‘the standards prescribed under sub-
section (a)(3)”’ for ‘‘such standards’ at end of such sen-
tence.

1984—Pars. (2), (3). Pub. L. 98-528 inserted ‘‘or ac-
quired” after ‘‘constructed’ wherever appearing.

1980—Par. (1). Pub. L. 96-330 struck out ¢, which
number shall not exceed two and one-half beds per
thousand veteran population in the case of any State”
after ‘‘residing in each State”’.

1977—Par. (2). Pub. L. 95-62, §3(5), substituted ‘‘repair,
and equipment for facilities constructed’ for ‘‘repairs,
modernization, alteration, and equipment for facilities
for furnishing nursing home care which are con-
structed”.

Par. (3). Pub. L. 95-62, §3(6), substituted ‘‘furnishing
of care” for ‘‘furnishing of nursing home care’’.

1976—Pub. L. 94-581 substituted ‘‘date of enactment of
this section or any amendment to it with respect to
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such amendment’ for ‘‘date of enactment of this sub-
chapter’” in provisions preceding par. (1), substituted
‘“‘veterans’ and ‘‘veteran’’ for ‘‘war veterans’ and ‘‘war
veteran’’, respectively, in par. (1), and added par. (3).

1973—Par. (1). Pub. L. 93-82 substituted ‘‘two and one-
half beds’’ for ‘‘one and one-half beds”’.

1965—Par. (1). Pub. L. 89-311 substituted ‘‘one and
one-half beds” for ‘‘one-half bed’’.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-62 effective Oct. 1, 1977,
with provision for the continuing force and effect of the
terms and conditions of grants made prior to Oct. 1,
1977, under former section 644 of this title and with ad-
ditional provision for the modification of the terms and
conditions of both grants made under former section
644 of this title prior to Oct. 1, 1977, and of grants made
under this subchapter prior to Oct. 1, 1977, see section
5 of Pub. L. 95-62, set out as a note under section 8131
of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-581 effective Oct. 21, 1976,
see section 211 of Pub. L. 94-581, set out as a note under
section 111 of this title.

EFFECTIVE DATE OF 1973 AMENDMENT

Amendment by Pub. L. 93-82 effective Sept. 1, 1973,
see section 501 of Pub. L. 93-82, set out as a note under
section 1701 of this title.

REGULATIONS

Pub. L. 106-117, title II, §207(d), Nov. 30, 1999, 113 Stat.
1567, provided that: ‘“The Secretary [of Veterans Af-
fairs] shall prescribe the initial regulations under sub-
section (a) of section 8134 of title 38, United States
Code, as added by subsection (a), not later than April
30, 2000.”

TRANSITION PROVISIONS

Provisions of this section in effect on Nov. 10, 1999, to
continue in effect after that date with respect to cer-
tain applications described in section 8135(b)(2)(A) of
this title that are identified in section 207(c)(2) of Pub.
L. 106-117, see section 207(c) of Pub. L. 106-117, set out
as a note under section 8135 of this title.

§ 8135. Applications with respect to projects; pay-
ments

(a) Any State desiring to receive assistance for
a project for construction of State home facili-
ties (or acquisition of a facility to be used as a
State home facility) must submit to the Sec-
retary an application. Such application shall set
forth the following:

(1) The amount of the grant requested with
respect to such project which may not exceed
65 percent of the estimated cost of construc-
tion (or of the estimated cost of facility acqui-
sition and construction) of such project.

(2) A description of the site for such project.

(3) Plans and specifications for such project
in accordance with regulations prescribed by
the Secretary pursuant to section 8134(a)(2) of
this title.

(4) Reasonable assurance that upon comple-
tion of such project the facilities will be used
principally to furnish to veterans the level of
care for which such application is made and
that not more than 25 percent of the bed occu-
pancy at any one time will consist of patients
who are not receiving such level of care as vet-
erans.

(5) Reasonable assurance that title to such
site is or will be vested solely in the applicant,
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a State home, or another agency or instru-
mentality of the State.

(6) Reasonable assurance that adequate fi-
nancial support will be available for the con-
struction of the project (or for facility acquisi-
tion and construction of the project) by July 1
of the fiscal year for which the application is
approved and for its maintenance and oper-
ation when complete.

(7) Reasonable assurance that the State will
make such reports in such form and contain-
ing such information as the Secretary may
from time to time reasonably require, and give
the Secretary, upon demand, access to the
records upon which such information is based.

(8) Reasonable assurance that the rates of
pay for laborers and mechanics engaged in
construction of the project will be not less
than the prevailing local wage rates for simi-
lar work as determined in accordance with
sections 3141-3144, 3146, and 3147 of title 40.

(9) In the case of a project for acquisition of
a facility, reasonable assurance that the esti-
mated total cost of acquisition of the facility
and of any expansion, remodeling, and alter-
ation of the acquired facility will not be great-
er than the estimated cost of construction of
an equivalent new facility.

(b)(1) Any State seeking to receive assistance
under this subchapter for a project that would
involve construction or acquisition of either
nursing home or domiciliary facilities shall in-
clude with its application under subsection (a)
the following:

(A) Documentation (i) that the site for the
project is in reasonable proximity to a suffi-
cient concentration and population of veter-
ans who are 65 years of age and older, and (ii)
that there is a reasonable basis to conclude
that the facilities when complete will be fully
occupied.

(B) A financial plan for the first three years
of operation of such facilities.

(C) A five-year capital plan for the State
home program for that State.

(2) Failure to provide adequate documentation
under paragraph (1)(A) or to provide an adequate
financial plan under paragraph (1)(B) shall be a
basis for disapproving the application.

(c)(1) Upon receipt of an application under sub-
section (a) for financial assistance under this
subchapter, the Secretary—

(A) shall determine whether the application
meets the requirements of this section and of
the regulations prescribed under section 8134
of this title;

(B) shall notify the State submitting the ap-
plication whether the application conforms
with those requirements and, if it does not, of
the actions necessary to bring the application
into conformance with those requirements;
and

(C) shall determine the priority of the
project described in the application in accord-
ance with the provisions of this subsection.

(2) Subject to paragraphs (3) and (5)(C) of this
subsection, the Secretary shall accord priority
to applications in the following order:

(A) An application from a State that has
made sufficient funds available for the project

TITLE 38—VETERANS’ BENEFITS

Page 1072

for which the grant is requested so that such
project may proceed upon approval of the
grant without further action required by the
State to make such funds available for such
purpose.

(B) An application from a State for a project
at an existing facility to remedy a condition
or conditions that have been cited by an ac-
crediting institution, by the Secretary, or by a
local licensing or approving body of the State
as being threatening to the lives or safety of
the patients in the facility.

(C) An application from a State that has not
previously applied for award of a grant under
this subchapter for construction or acquisition
of a State nursing home.

(D) An application for construction or acqui-
sition of a nursing home or domiciliary from a
State that the Secretary determines, in ac-
cordance with regulations under this sub-
chapter, has a great need for the beds to be es-
tablished at such home or facility.

(E) An application from a State for renova-
tions to a State home facility other than ren-
ovations described in subparagraph (B).

(F) An application for construction or acqui-
sition of a nursing home or domiciliary from a
State that the Secretary determines, in ac-
cordance with regulations under this sub-
chapter, has a significant need for the beds to
be established at such home or facility.

(G) An application that meets other criteria
as the Secretary determines appropriate and
has established in regulations.

(H) An application for construction or acqui-
sition of a nursing home or domiciliary from a
State that the Secretary determines, in ac-
cordance with regulations under this sub-
chapter, has a limited need for the beds to be
established at such home or facility.

(3) In according priorities to projects under
paragraph (2) of this subsection, the Secretary—
(A) may not accord any priority to a project
for the construction or acquisition of a hos-
pital; and
(B) may not accord any priority to a project
which would expand a State’s capacity to fur-
nish hospital care in a State home.

(4) The Secretary shall establish a list of ap-
proved projects (including projects that have
been conditionally approved under paragraph (6)
of this subsection), in the order of their priority,
as of August 15 of each year. The Secretary shall
award grants in the order of their priority on
the list during the fiscal year beginning on Oc-
tober 1 of the calendar year in which the list was
made.

(5)(A) The Secretary shall defer approval of an
application that otherwise meets the require-
ments of this section if the State submitting the
application does not, by the July 1 deadline (as
defined in subparagraph (D) of this paragraph),
demonstrate to the satisfaction of the Secretary
that the State has provided adequate financial
support for construction of the project.

(B) In a case in which approval of an applica-
tion is deferred under subparagraph (A) of this
paragraph, the Secretary shall select for award
of a grant or grants under this subsection an ap-
plication or applications which would not have
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been approved during the fiscal year but for the
deferral and to which the Secretary accords the
highest priority under paragraph (2) of this sub-
section.

(C) An application deferred in accordance with
the requirements of this paragraph shall be ac-
corded priority in any subsequent fiscal year
ahead of applications that had not been ap-
proved before the first day of the fiscal year in
which the deferred application was first ap-
proved.

(D) For the purposes of this paragraph, the
term ‘‘July 1 deadline” means July 1 of the fis-
cal year in which the State is notified by the
Secretary of the availability of funding for a
grant for such project.

(6)(A) The Secretary may conditionally ap-
prove a project under this section, conditionally
award a grant for the project, and obligate funds
for the grant if the Secretary determines that
the application for the grant is sufficiently com-
plete to warrant awarding the grant and that,
based on assurances provided by the State sub-
mitting the application, the State will complete
the application and meet all the requirements
referred to in paragraph (1)(A) of this subsection
by the date, not later than 180 days after the
date of the conditional approval, specified by
the Secretary.

(B) If a State does not complete the applica-
tion and meet all the requirements referred to
in such paragraph by the date specified by the
Secretary under subparagraph (A) of this para-
graph, the Secretary shall rescind the condi-
tional approval and award under such subpara-
graph and deobligate the funds previously obli-
gated in connection with the application. In the
event the Secretary rescinds conditional ap-
proval of a project under this subparagraph, the
Secretary may not further obligate funds for the
project during the fiscal year in which the Sec-
retary rescinds such approval.

(7T)(A) Subject to subparagraph (B) of this
paragraph, the Secretary may increase the
amount of any grant awarded to any State for a
project under this section by an amount by
which the Secretary determines that the esti-
mated cost of the construction or acquisition
has increased from the estimated cost on which
the Secretary based the determination to award
the grant, without regard to the position of such
project on the list established under paragraph
(4) of this subsection, if the Secretary deter-
mines that the grant was awarded before the
State entered into a contract for the construc-
tion or acquisition provided for in such project.

(B) A grant may not be increased under sub-
paragraph (A) of this paragraph by more than 10
percent of the amount of the grant initially
awarded for such project, and the amount of
such grant, as increased, may not exceed 65 per-
cent of the cost of the project.

(d) No application submitted to the Secretary
under this section shall be disapproved until the
Secretary has afforded the applicant notice and
an opportunity for a hearing.

(e) The amount of a grant under this sub-
chapter shall be paid to the applicant or, if des-
ignated by the applicant, the State home for
which such project is being carried out or any
other agency or instrumentality of the appli-
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cant. Such amount shall be paid, in advance or
by way of reimbursement, and in such install-
ments consistent with the progress of the
project as the Secretary may determine and cer-
tify for payment to the Secretary of the Treas-
ury. Funds paid under this section for an ap-
proved project shall be used solely for carrying
out such project as so approved.

(f) Any amendment of any application, wheth-
er or not approved, shall be subject to approval
in the same manner as an original application.

(Added Pub. L. 88-450, §4(a), Aug. 19, 1964, 78
Stat. 502, §5035; amended Pub. L. 89-311, §7(a),
Oct. 31, 1965, 79 Stat. 1157; Pub. L. 93-82, title IV,
§403(e), Aug. 2, 1973, 87 Stat. 196; Pub. L. 94-581,
title II, §§206(b), 210(e)(10), Oct. 21, 1976, 90 Stat.
2859, 2865; Pub. L. 95-62, §3(7)—(12), July 5, 1977, 91
Stat. 262, 263; Pub. L. 97-295, §4(92), Oct. 12, 1982,
96 Stat. 1313; Pub. L. 98-528, title I, §105(3), Oct.
19, 1984, 98 Stat. 2689; Pub. L. 99-166, title II, §205,
Dec. 3, 1985, 99 Stat. 953; Pub. L. 99-576, title II,
§224(b), (c), Oct. 28, 1986, 100 Stat. 3262, 3263; Pub.
L. 100-322, title II, §206, May 20, 1988, 102 Stat.
513; renumbered §8135 and amended Pub. L.
10240, title IV, §402(b)(1), (d)(1), May 7, 1991, 105
Stat. 238, 239; Pub. L. 102-54, §14(f)(7), June 13,
1991, 105 Stat. 288; Pub. L. 102-83, §4(b)(1), 2)(E),
Aug. 6, 1991, 105 Stat. 404, 405; Pub. L. 102-585,
title IV, §§403(a), 404(a), Nov. 4, 1992, 106 Stat.
4954; Pub. L. 103-446, title XII, §1201(d)(18), Nov.
2, 1994, 108 Stat. 4684; Pub. L. 104-262, title III,
§342(b)(3), Oct. 9, 1996, 110 Stat. 3206; Pub. L.
106-117, title II, §207(b), Nov. 30, 1999, 113 Stat.
1565; Pub. L. 107-217, §3(j)(4), Aug. 21, 2002, 116
Stat. 1300.)

AMENDMENTS

2002—Subsec. (a)(8). Pub. L. 107-217 substituted ‘‘sec-
tions 3141-3144, 3146, and 3147 of title 40’ for ‘‘the Act of
March 3, 1931 (40 U.S.C. 276a—276a-5) (known as the
Davis-Bacon Act)”.

1999—Subsec. (a). Pub. L. 106-117, §207(b)(1), in intro-
ductory provisions, substituted ‘‘set forth the follow-
ing:” for ‘‘set forth—’’, in pars. (1) to (7), capitalized the
first letter of the first word and substituted a period for
the comma at the end, in par. (8), capitalized the first
letter of the first word and substituted a period for
‘. and” at the end, and in par. (9), capitalized the first
letter of the first word.

Subsec. (b). Pub. L. 106-117, §207(b)(3), added subsec.
(b). Former subsec. (b) redesignated (c).

Subsec. (¢). Pub. L. 106-117, §207(b)(2), redesignated
subsec. (b) as (¢c). Former subsec. (¢) redesignated (d).

Subsec. (¢)(1). Pub. L. 106-117, §207(b)(4)(A), in intro-
ductory provisions, substituted ‘‘under subsection (a)
for financial assistance under this subchapter’ for ‘‘for
a grant under subsection (a) of this section”.

Subsec. (c)(2)(A). Pub. L. 106-117, §207(b)(4)(B)(),
struck out ‘‘the construction or acquisition of”’ after
“sufficient funds available for”.

Subsec. (¢)(@)(B) to (H). Pub. L. 106-117,
§207(b)(4)(B)(ii), added subpars. (B) to (H) and struck
out former subpars. (B) to (D) which read as follows:

“(B) An application from a State that does not have
a State home facility constructed or acquired with as-
sistance under this subchapter (or for which such a
grant has been made).

‘“(C) An application from a State which the Secretary
determines, in accordance with criteria and procedures
specified in regulations which the Secretary shall pre-
scribe, has a greater need for nursing home or domi-
ciliary beds or adult day health care facilities than
other States from which applications are received.

‘(D) An application that meets such other criteria as
the Secretary determines are appropriate and has es-
tablished in regulations.”
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Subsec. (¢)(3)(A). Pub. L. 106-117, §207(b)(4)(C), added
subpar. (A) and struck out former subpar. (A) which
read as follows: ‘‘shall accord priority only to projects
which would involve construction or acquisition of ei-
ther nursing home or domiciliary buildings or con-
struction (other than new construction) of adult day
health care buildings; and’’.

Subsecs. (d) to (f). Pub. L. 106-117, §207(b)(2), redesig-
nated subsecs. (¢) to (e) as (d) to (f), respectively.

1996—Subsec. (b)(2)(C). Pub. L. 104-262, §342(b)(3)(A),
inserted ‘‘or adult day health care facilities’” after
“domiciliary beds’.

Subsec. (b)(3)(A). Pub. L. 104-262, §342(b)(3)(B), in-
serted ‘‘or construction (other than new construction)
of adult day health care buildings’’ before semicolon.

1994—Subsec. (a)(3). Pub. L. 103-446 substituted ‘‘sec-
tion 8134(a)(2)” for ‘‘section 8134(2)”.

1992—Subsec. (b)(6)(A). Pub. L. 102-585, §403(a), sub-
stituted ‘180 days’’ for ‘90 days’’.

Subsec. (b)(6)(B). Pub. L. 102-585, §404(a), inserted at
end ‘“‘In the event the Secretary rescinds conditional
approval of a project under this subparagraph, the Sec-
retary may not further obligate funds for the project
during the fiscal year in which the Secretary rescinds
such approval.”’

1991—Pub. L. 102-40, §402(b)(1), renumbered section
5035 of this title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Secretary”
for ‘“‘Administrator’’ wherever appearing.

Pub. L. 102-54 amended subsec. (a) as in effect imme-
diately before the enactment of Pub. L. 102-40 by sub-
stituting ‘““‘Any State’ for ‘‘After regulations have been
prescribed by the Administrator under section 5034 of
this title, any State’.

Pub. L. 102-40, §402(d)(1), substituted ‘8134(2) for
¢56034(2)’’ in par. (3).

Subsec. (b). Pub. L. 102-83 substituted ‘‘Secretary”
for ‘‘Administrator’’ wherever appearing.

Subsec. (b)(1)(A). Pub. L. 10240, §402(d)(1), sub-
stituted ‘‘8134” for ‘‘5034’".
Subsecs. (c¢), (d). Pub. L. 102-83 substituted ‘‘Sec-

retary’ for ‘“‘Administrator’ wherever appearing.

1988—Subsec. (b)(4). Pub. L. 100-322, §206(a), (b)(1), in-
serted ‘‘(including projects that have been condi-
tionally approved under paragraph (6) of this sub-
section)” after ‘‘projects’ and substituted ‘‘August 15’
for “July 1”.

Subsec. (b)(6), (7). Pub. L. 100-322, §206(b)(2), added
pars. (6) and (7).

1986—Subsec. (b). Pub. L. 99-576, §224(b), amended sub-
sec. (b) generally, substituting provisions consisting of
pars. (1) to (5) for former provisions consisting of pars.
(1) and (2).

Subsec. (d). Pub. L. 99-576, §224(c), struck out par. (1)
designation, substituted ‘“The amount of a grant under
this subchapter shall be paid” for ‘‘Upon approving an
application under this section, the Administrator shall
certify to the Secretary of the Treasury the amount of
the grant so approved, but in no event an amount
greater than 65 percent of the estimated cost of con-
struction (or of the estimated cost of facility acquisi-
tion and construction) of the project, and shall des-
ignate the appropriation from which it shall be paid.
Such certification shall provide for payment’” and
struck out par. (2) which read as follows: ‘“No one State
may receive in any fiscal year in the aggregate under
this subchapter more than one-third of the amount ap-
propriated for carrying out this subchapter in such fis-
cal year.”

1985—Subsec. (a)(6). Pub. L. 99-166, §205(a), inserted
“by July 1 of the fiscal year for which the application
is approved’.

Subsec. (b). Pub. L. 99-166, §205(b), designated exist-
ing provisions as par. (1), redesignated cls. (1) to (4) as
(A) to (D), respectively, and added par. (2).

1984—Subsec. (a). Pub. L. 98-528, §105(3)(A), inserted
“(or acquisition of a facility to be used as a State home
facility)” after ‘‘State home facilities’ in provisions
preceding par. (1).

Subsec. (a)(1). Pub. L. 98-528, §105(3)(B), inserted ‘‘(or
of the estimated cost of facility acquisition and con-
struction)’’ after ‘‘cost of construction”.
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Subsec. (a)(6). Pub. L. 98-528, §105(3)(C), inserted ‘‘(or
for facility acquisition and construction of the
project)” after ‘‘construction of the project’.

Subsec. (a)(8). Pub. L. 98-528, §105(3)(D), substituted
“the Act of March 3, 1931 (40 U.S.C. 276a—276a-5)"" for
‘‘sections 276a through 276a-5 of title 40”°.

Subsec. (a)(9). Pub. L. 98-528, §105(3)(E), added par. (9).

Subsec. (b)(2). Pub. L. 98-528, §105(3)(F), inserted ‘‘(or
of the estimated cost of facility acquisition and con-
struction)” after ‘‘cost of construction”.

Subsec. (b)(4). Pub. L. 98-528, §105(3)(G), substituted
‘‘the carrying out of such project’” for ‘‘the construc-
tion of such project’.

Subsec. (d)(1). Pub. L. 98-528, §105(3)(H), inserted ‘‘(or
of the estimated cost of facility acquisition and con-
struction)”” after ‘‘cost of construction” in first sen-
tence, substituted ‘‘carried out’ for ‘‘constructed’ in
second sentence, substituted ‘‘the project’” for ‘‘con-
struction’ in third sentence, struck out ‘‘the construc-
tion of”’ before ‘‘an approved project’” in fourth sen-
tence.

1982—Subsecs. (a)(1), (4), (b)(2), (d)(1). Pub. L. 97-295
substituted ‘‘percent’ for ‘‘per centum’ wherever ap-
pearing.

1977—Subsec. (a). Pub. L. 95-62, §3(7), (8), substituted
‘“State home facilities must submit” for ‘‘State home
facilities for furnishing nursing home care must sub-
mit”’ in provisions preceding par. (1) and, ‘‘to furnish to
veterans the level of care for which such application is
made and that not more than 25 per centum of the bed
occupancy at any one time will consist of patients who
are not receiving such level of care as war veterans’ for
“‘to furnish nursing home care to veterans and that not
more than 10 per centum of the bed occupancy at any
one time will consist of patients who are not receiving
nursing home care as veterans’ in par. (4).

Subsec. (b)(3). Pub. L. 95-62, §3(9), substituted ‘‘rea-
sonable assurances under subsection (a) of this section
as the Administrator’ for ‘‘reasonable assurances as to
use, title, financial support, reports and access to rec-
ords, and payment of prevailing rates of wages, as the
Administrator’.

Subsec. (c). Pub. L. 95-62, §3(10), substituted ‘‘afforded
the applicant notice and an opportunity for a hearing”
for ‘“‘afforded the applicant an opportunity for a hear-
ing”’.

Subsec. (d). Pub. L. 95-62, §3(11), designated existing
provisions as par. (1), substituted ‘‘the Administrator
shall certify to the Secretary of the Treasury the
amount of the grant so approved” for ‘‘the Adminis-
trator shall certify to the Secretary of the Treasury
the amount of the grant requested with respect to such
project in such application”, and added par. (2).

Subsec. (e). Pub. L. 95-62, §3(12), substituted ‘‘amend-
ment of any application, whether or not approved,’”’ for
‘“‘amendment of any approved application’.

1976—Subsec. (a)(4). Pub. L. 94-581, §206(b), sub-
stituted “veterans’ for ‘‘war veterans’ in two places.

Subsec. (b). Pub. L. 94-581, §§206(b), 210(e)(10), sub-
stituted ‘‘the Administrator’” for ‘he’ in provisions
preceding par. (1) and ‘‘veterans’ for ‘‘war veterans’ in
par. (4).

1973—Subsecs. (a)(1), (b)(2), (d). Pub. L. 93-82 sub-
stituted ‘65 per centum’’ for ‘50 per centum’’.

1965—Subsec. (b). Pub. L. 89-311 repealed par. (3)
which placed a limit of 10 per centum of the funds ap-
propriated for any fiscal year pursuant to section
5033(a) of this title upon the amount which could be
used to assist in the construction of facilities in any
one state, and redesignated pars. (4) and (5) as pars. (3)
and (4), respectively.

EFFECTIVE DATE OF 1992 AMENDMENT

Pub. L. 102-585, title IV, §403(b), Nov. 4, 1992, 106 Stat.
4954, provided that: ‘“The amendment made by sub-
section (a) [amending this section] shall apply to
projects that are conditionally approved after Septem-
ber 30, 1992.”

Pub. L. 102-585, title IV, §404(b), Nov. 4, 1992, 106 Stat.
4954, provided that: ‘“The amendment made by sub-
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section (a) [amending this section] shall apply to re-
scissions of conditional approval of projects after the
date of the enactment of this Act [Nov. 4, 1992].”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-576 effective July 1, 1987,
see section 224(e) of Pub. L. 99-576, set out as a note
under section 8131 of this title.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-62 effective Oct. 1, 1977,
with provision for the continuing force and effect of the
terms and conditions of grants made prior to Oct. 1,
1977, under former section 644 of this title and with ad-
ditional provision for the modification of the terms and
conditions of both grants made under former section
644 of this title prior to Oct. 1, 1977, and of grants made
under this subchapter prior to Oct. 1, 1977, see section
5 of Pub. L. 95-62, set out as a note under section 8131
of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-581 effective Oct. 21, 1976,
see section 211 of Pub. L. 94-581, set out as a note under
section 111 of this title.

EFFECTIVE DATE OF 1973 AMENDMENT

Amendment by Pub. L. 93-82 effective Sept. 1, 1973,
see section 501 of Pub. L. 93-82, set out as a note under
section 1701 of this title.

REGULATIONS

Pub. L. 99-576, title II, §224(f), Oct. 28, 1986, 100 Stat.
3263, provided that: ‘“The Administrator of Veterans’
Affairs shall prescribe regulations not later than April
1, 1987, to implement the amendments made by this sec-
tion [amending this section and sections 5031 and 5033
[now 8131 and 8133] of this title].”

TRANSITION PROVISIONS

Pub. L. 106-117, title II, §207(c), Nov. 30, 1999, 113 Stat.
1566, provided that:

‘(1) The provisions of sections 8134 and 8135 of title 38,
United States Code, as in effect on November 10, 1999,
shall continue in effect after that date with respect to
applications described in section 8135(b)(2)(A) of such
title, as in effect on that date, that are identified in
paragraph (2) (and to projects and grants pursuant to
those applications). The Secretary [of Veterans Affairs]
shall accord priority among those applications in the
order listed in paragraph (2).

‘“(2) Applications covered by paragraph (1) are the fol-
lowing:

‘“(A) Any application for a fiscal year 1999 priority
one project.

‘“(B) Any application for a fiscal year 2000 priority
one project that was submitted by a State that (i) did
not receive grant funds from amounts appropriated
for fiscal year 1999 under the State home grant pro-
gram, and (ii) does not have any fiscal year 1999 prior-
ity one projects.

*“(3) For purposes of this subsection—

‘“(A) the term ‘fiscal year 1999 priority one project’
means a project on the list of approved projects es-
tablished by the Secretary on October 29, 1998, under
section 8135(b)(4) of title 38, United States Code, as in
effect on that date that (pursuant to section
8135(b)(2)(A) of that title) is in the grouping of
projects on that list designated as Priority Group 1;

‘“(B) the term ‘fiscal year 2000 priority one project’
means a project on the list of approved projects es-
tablished by the Secretary on November 3, 1999, under
section 8135(b)(4) of title 38, United States Code, as in
effect on that date that (pursuant to section
8135(b)(2)(A) of that title) is in the grouping of
projects on that list designated as Priority Group 1;
and

“(C) the term ‘State home grant program’ means
the grant program under subchapter III of chapter 81
of title 38, United States Code.”

TITLE 38—VETERANS’ BENEFITS

§8136

§ 8136. Recapture provisions

(a) If, within the 20-year period beginning on
the date of the approval by the Secretary of the
final architectural and engineering inspection of
any project with respect to which a grant has
been made under this subchapter (except that
the Secretary, pursuant to regulations which
the Secretary shall prescribe, may at the time
of such grant provide for a shorter period than
20, but not less than seven, years, based on the
magnitude of the project and the grant amount
involved, in the case of the acquisition, expan-
sion, remodeling, or alteration of existing facili-
ties), the facilities covered by the project cease
to be operated by a State, a State home, or an
agency or instrumentality of a State principally
for furnishing domiciliary, nursing home, or
hospital care to veterans, the United States
shall be entitled to recover from the State
which was the recipient of the grant under this
subchapter, or from the then owner of such fa-
cilities, 65 percent of the then value of such
project (but in no event an amount greater than
the amount of assistance provided under this
subchapter), as determined by agreement of the
parties or by action brought in the district court
of the United States for the district in which
such facilities are situated.

(b) The establishment and operation by the
Secretary of an outpatient clinic in facilities de-
scribed in subsection (a) shall not constitute
grounds entitling the United States to any re-
covery under that subsection.

(Added Pub. L. 88-450, §4(a), Aug. 19, 1964, 78
Stat. 503, §5036; amended Pub. L. 93-82, title IV,
§403(f), Aug. 2, 1973, 87 Stat. 196; Pub. L. 94-581,
title II, §206(b), Oct. 21, 1976, 90 Stat. 2859; Pub.
L. 95-62, §3(13), July 5, 1977, 91 Stat. 263; Pub. L.
97-295, §4(92), Oct. 12, 1982, 96 Stat. 1313; Pub. L.
98-528, title I, §105(4), Oct. 19, 1984, 98 Stat. 2690;
renumbered §8136, Pub. L. 10240, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-83, §4(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404,
405; Pub. L. 102-585, title IV, §405, Nov. 4, 1992,
106 Stat. 4954; Pub. L. 106419, title II, §222, Nov.
1, 2000, 114 Stat. 1845.)

AMENDMENTS

2000—Pub. L. 106-419 designated existing provisions as
subsec. (a) and added subsec. (b).

1992—Pub. L. 102-585 substituted ‘If, within the 20-
year period beginning on the date of the approval by
the Secretary of the final architectural and engineer-
ing inspection of any project’ for “If, within 20 years
after completion of any project” and ‘‘the facilities
covered by the project cease’” for ‘‘such facilities
cease’’.

1991—Pub. L. 102-40 renumbered section 5036 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator’ in two places.

1984—Pub. L. 98-528 struck out ‘‘for construction”
after ‘‘completion of any project’; inserted ‘‘acquisi-
tion,” after ‘‘in the case of the’’; substituted ‘‘value of
such project’” for ‘‘value of such construction’’; struck
out ‘‘for such construction” after ‘‘assistance provided
for’’, which amendment was executed by striking out
‘‘for such construction” after ‘‘assistance provided’ as
the probable intent of Congress, because ‘‘for’’ appeared
only once after ‘‘assistance provided’’; and substituted
20>’ for “‘twenty’’ in two places.

1982—Pub. L. 97-295 substituted ‘‘percent’ for ‘‘per
centum”.
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