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(b)(1) No person may be sentenced by court- 
martial to suffer death for an offense under this 
section (article) unless— 

(A) the members of the court-martial unani-
mously find at least one of the aggravating 
factors set out in subsection (c); and 

(B) the members unanimously determine 
that any extenuating or mitigating circum-
stances are substantially outweighed by any 
aggravating circumstances, including the ag-
gravating factors set out in subsection (c). 

(2) Findings under this subsection may be 
based on— 

(A) evidence introduced on the issue of guilt 
or innocence; 

(B) evidence introduced during the sentenc-
ing proceeding; or 

(C) all such evidence. 

(3) The accused shall be given broad latitude 
to present matters in extenuation and mitiga-
tion. 

(c) A sentence of death may be adjudged by a 
court-martial for an offense under this section 
(article) only if the members unanimously find, 
beyond a reasonable doubt, one or more of the 
following aggravating factors: 

(1) The accused has been convicted of an-
other offense involving espionage or treason 
for which either a sentence of death or impris-
onment for life was authorized by statute. 

(2) In the commission of the offense, the ac-
cused knowingly created a grave risk of sub-
stantial damage to the national security. 

(3) In the commission of the offense, the ac-
cused knowingly created a grave risk of death 
to another person. 

(4) Any other factor that may be prescribed 
by the President by regulations under section 
836 of this title (article 36). 

(Added Pub. L. 99–145, title V, § 534(a), Nov. 8, 
1985, 99 Stat. 634, § 906a; renumbered § 903a, Pub. 
L. 114–328, div. E, title LX, § 5401(7), Dec. 23, 2016, 
130 Stat. 2938.) 

AMENDMENTS 

2016—Pub. L. 114–328 renumbered section 906a of this 
title as this section. 

EFFECTIVE DATE OF 2016 AMENDMENT 

Amendment by Pub. L. 114–328 effective on Jan. 1, 
2019, as designated by the President, with implement-
ing regulations and provisions relating to applicability 
to various situations, see section 5542 of Pub. L. 114–328 
and Ex. Ord. No. 13825, set out as notes under section 
801 of this title. 

§ 903b. Art. 103b. Aiding the enemy 

Any person who— 
(1) aids, or attempts to aid, the enemy with 

arms, ammunition, supplies, money, or other 
things; or 

(2) without proper authority, knowingly har-
bors or protects or gives intelligence to, or 
communicates or corresponds with or holds 
any intercourse with the enemy, either di-
rectly or indirectly; 

shall suffer death or such other punishment as a 
court-martial or military commission may di-
rect. This section does not apply to a military 
commission established under chapter 47A of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 70, § 904; Pub. L. 
109–366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631; re-
numbered § 903b, Pub. L. 114–328, div. E, title LX, 
§ 5401(5), Dec. 23, 2016, 130 Stat. 2938.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

904 .......... 50:698. May 5, 1950, ch. 169, § 1 
(Art. 104), 64 Stat. 138. 

AMENDMENTS 

2016—Pub. L. 114–328 renumbered section 904 of this 
title as this section. 

EFFECTIVE DATE OF 2016 AMENDMENT 

Amendment by Pub. L. 114–328 effective on Jan. 1, 
2019, as designated by the President, with implement-
ing regulations and provisions relating to applicability 
to various situations, see section 5542 of Pub. L. 114–328 
and Ex. Ord. No. 13825, set out as notes under section 
801 of this title. 

§ 904. Art. 104. Public records offenses 

Any person subject to this chapter who, will-
fully and unlawfully— 

(1) alters, conceals, removes, mutilates, ob-
literates, or destroys a public record; or 

(2) takes a public record with the intent to 
alter, conceal, remove, mutilate, obliterate, or 
destroy the public record; 

shall be punished as a court-martial may direct. 

(Added Pub. L. 114–328, div. E, title LX, § 5415, 
Dec. 23, 2016, 130 Stat. 2944.) 

PRIOR PROVISIONS 

A prior section 904 was renumbered section 903b of 
this title. 

EFFECTIVE DATE 

Section effective on Jan. 1, 2019, as designated by the 
President, with implementing regulations and provi-
sions relating to applicability to various situations, see 
section 5542 of Pub. L. 114–328 and Ex. Ord. No. 13825, set 
out as notes under section 801 of this title. 

§ 904a. Art. 104a. Fraudulent enlistment, appoint-
ment, or separation 

Any person who— 
(1) procures his own enlistment or appoint-

ment in the armed forces by knowingly false 
representation or deliberate concealment as to 
his qualifications for that enlistment or ap-
pointment and receives pay or allowances 
thereunder; or 

(2) procures his own separation from the 
armed forces by knowingly false representa-
tion or deliberate concealment as to his eligi-
bility for that separation; 

shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 66, § 883; renum-
bered § 904a, Pub. L. 114–328, div. E, title LX, 
§ 5401(1), Dec. 23, 2016, 130 Stat. 2938.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

883 .......... 50:677. May 5, 1950, ch. 169, § 1 
(Art. 83), 64 Stat. 134. 

In clauses (1) and (2), the words ‘‘means of’’ are omit-
ted as surplusage. 
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