§949n

years, by a military commission under this
chapter except by the concurrence of three-
fourths of the primary members present at the
time the vote is taken.

(4) The primary members present for a vote on
a sentence need not be the same primary mem-
bers who voted on the conviction if the require-
ments of section 948m(d) of this title are met.

(c) NUMBER OF MEMBERS REQUIRED FOR PEN-
ALTY OF DEATH.—(1) Except as provided in para-
graph (2), in a case in which the penalty of death
is sought, the number of primary members of
the military commission under this chapter
shall be not less than 12 primary members.

(2) In any case described in paragraph (1) in
which 12 primary members are not reasonably
available for a military commission because of
physical conditions or military exigencies, the
convening authority shall specify a lesser num-
ber of primary members for the military com-
mission (but not fewer than 9 primary mem-
bers), and the military commission may be as-
sembled, and the trial held, with not less than
the number of primary members so specified. In
any such case, the convening authority shall
make a detailed written statement, to be ap-
pended to the record, stating why a greater
number of primary members were not reason-
ably available.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2589; amended Pub. L.
112-81, div. A, title X, §1030(a), Dec. 31, 2011, 125
Stat. 15670; Pub. L. 113-66, div. A, title X, §1031(c),
Dec. 26, 2013, 127 Stat. 850.)

PRIOR PROVISIONS

A prior section 949m, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2616, related to number of votes
required for conviction and sentences and number of
members required on military commission for penalty
of death, prior to the general amendment of this chap-
ter by Pub. L. 111-84.

AMENDMENTS

2013—Pub. L. 113-66, §1031(c)(1), inserted ‘‘primary”’
before ‘‘members’’ wherever appearing.

Subsec. (b)(4). Pub. L. 113-66, §1031(c)(2), added par.
4).
2011—Subsec. (b)(2)(C). Pub. L. 112-81, §1030(a)(1), in-
serted before semicolon ‘‘, or a guilty plea was accept-
ed and not withdrawn prior to announcement of the
sentence in accordance with section 949i(b) of this
title”.

Subsec. (b)(2)(D). Pub. L. 112-81, §1030(a)(2), inserted
“‘on the sentence’’ after ‘“‘vote was taken’.

§949n. Military commission to announce action

A military commission under this chapter
shall announce its findings and sentence to the
parties as soon as determined.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2590.)

PRIOR PROVISIONS

A prior section 949n, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2617, required a military commis-
sion to announce its findings and sentence as soon as
determined, prior to the general amendment of this
chapter by Pub. L. 111-84.

§9490. Record of trial

(a) RECORD; AUTHENTICATION.—Each military
commission under this chapter shall keep a sep-

TITLE 10—ARMED FORCES

Page 674

arate, verbatim, record of the proceedings in
each case brought before it, and the record shall
be authenticated by the signature of the mili-
tary judge. If the record cannot be authenti-
cated by the military judge by reason of death,
disability, or absence, it shall be authenticated
by the signature of the trial counsel or by a
member of the commission if the trial counsel is
unable to authenticate it by reason of death,
disability, or absence. Where appropriate, and as
provided in regulations prescribed by the Sec-
retary of Defense, the record of a military com-
mission under this chapter may contain a classi-
fied annex.

(b) COMPLETE RECORD REQUIRED.—A complete
record of the proceedings and testimony shall be
prepared in every military commission under
this chapter.

(c) PROVISION OF COPY TO ACCUSED.—A copy of
the record of the proceedings of the military
commission under this chapter shall be given
the accused as soon as it is authenticated. If the
record contains classified information, or a clas-
sified annex, the accused shall receive a re-
dacted version of the record consistent with the
requirements of subchapter V of this chapter.
Defense counsel shall have access to the
unredacted record, as provided in regulations
prescribed by the Secretary of Defense.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2590.)

PRIOR PROVISIONS

A prior section 9490, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2617, related to record of trial,
prior to the general amendment of this chapter by Pub.
L. 111-84.

SUBCHAPTER V—CLASSIFIED
INFORMATION PROCEDURES

Sec.

949p-1.  Protection of classified information: applica-
bility of subchapter.

949p-2. Pretrial conference.

949p-3. Protective orders.

949p-4. Discovery of, and access to, classified infor-
mation by the accused.

949p-5. Notice by accused of intention to disclose
classified information.

949p-6.  Procedure for cases involving classified infor-
mation.

949p-T. Introduction of classified information into
evidence.

§949p-1. Protection of classified information: ap-
plicability of subchapter

(a) PROTECTION OF CLASSIFIED INFORMATION.—
Classified information shall be protected and is
privileged from disclosure if disclosure would be
detrimental to the national security. Under no
circumstances may a military judge order the
release of classified information to any person
not authorized to receive such information.

(b) ACCESS TO EVIDENCE.—Any information ad-
mitted into evidence pursuant to any rule, pro-
cedure, or order by the military judge shall be
provided to the accused.

(c) DECLASSIFICATION.—Trial counsel shall
work with the original classification authorities
for evidence that may be used at trial to ensure
that such evidence is declassified to the maxi-
mum extent possible, consistent with the re-
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quirements of national security. A decision not
to declassify evidence under this section shall
not be subject to review by a military commis-
sion or upon appeal.

(d) CONSTRUCTION OF PROVISIONS.—The judicial
construction of the Classified Information Pro-
cedures Act (18 U.S.C. App.) shall be authori-
tative in the interpretation of this subchapter,
except to the extent that such construction is
inconsistent with the specific requirements of
this chapter.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2590.)
REFERENCES IN TEXT
The Classified Information Procedures Act, referred
to in subsec. (d), is Pub. L. 96-456, Oct. 15, 1980, 94 Stat.

2025, which is set out in the Appendix to Title 18,
Crimes and Criminal Procedure.

§ 949p-2. Pretrial conference

(a) MOTION.—At any time after service of
charges, any party may move for a pretrial con-
ference to consider matters relating to classified
information that may arise in connection with
the prosecution.

(b) CONFERENCE.—Following a motion under
subsection (a), or sua sponte, the military judge
shall promptly hold a pretrial conference. Upon
request by either party, the court shall hold
such conference ex parte to the extent necessary
to protect classified information from disclo-
sure, in accordance with the practice of the Fed-
eral courts under the Classified Information
Procedures Act (18 U.S.C. App.).

(¢c) MATTERS TO BE ESTABLISHED AT PRETRIAL
CONFERENCE.—

(1) TIMING OF SUBSEQUENT ACTIONS.—At the
pretrial conference, the military judge shall
establish the timing of—

(A) requests for discovery;

(B) the provision of notice required by sec-
tion 949p-5 of this title; and

(C) the initiation of the procedure estab-
lished by section 949p-6 of this title.

(2) OTHER MATTERS.—At the pretrial con-
ference, the military judge may also consider
any matter—

(A) which relates to classified information;
or

(B) which may promote a fair and expedi-
tious trial.

(d) EFFECT OF ADMISSIONS BY ACCUSED AT PRE-
TRIAL CONFERENCE.—No admission made by the
accused or by any counsel for the accused at a
pretrial conference under this section may be
used against the accused unless the admission is
in writing and is signed by the accused and by
the counsel for the accused.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2591.)
REFERENCES IN TEXT

The Classified Information Procedures Act, referred
to in subsec. (b), is Pub. L. 96-456, Oct. 15, 1980, 94 Stat.
2025, which is set out in the Appendix to Title 18,
Crimes and Criminal Procedure.

§949p-3. Protective orders

Upon motion of the trial counsel, the military
judge shall issue an order to protect against the
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§949p-4

disclosure of any classified information that has
been disclosed by the United States to any ac-
cused in any military commission under this
chapter or that has otherwise been provided to,
or obtained by, any such accused in any such
military commission.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2591.)

§949p-4. Discovery of, and access to, classified
information by the accused

(a) LIMITATIONS ON DISCOVERY OR ACCESS BY
THE ACCUSED.—

(1) DECLARATIONS BY THE UNITED STATES OF
DAMAGE TO NATIONAL SECURITY.—In any case
before a military commission in which the
United States seeks to delete, withhold, or
otherwise obtain other relief with respect to
the discovery of or access to any classified in-
formation, the trial counsel shall submit a
declaration invoking the United States’ classi-
fied information privilege and setting forth
the damage to the national security that the
discovery of or access to such information rea-
sonably could be expected to cause. The dec-
laration shall be signed by a knowledgeable
United States official possessing authority to
classify information.

(2) STANDARD FOR AUTHORIZATION OF DISCOV-
ERY OR ACCESS.—Upon the submission of a dec-
laration under paragraph (1), the military
judge may not authorize the discovery of or
access to such classified information unless
the military judge determines that such clas-
sified information would be noncumulative,
relevant, and helpful to a legally cognizable
defense, rebuttal of the prosecution’s case, or
to sentencing, in accordance with standards
generally applicable to discovery of or access
to classified information in Federal criminal
cases. If the discovery of or access to such
classified information is authorized, it shall be
addressed in accordance with the requirements
of subsection (b).

(b) DISCOVERY OF CLASSIFIED INFORMATION.—
(1) SUBSTITUTIONS AND OTHER RELIEF.—The
military judge, in assessing the accused’s dis-
covery of or access to classified information
under this section, may authorize the United
States—
(A) to delete or withhold specified items of
classified information;
(B) to substitute a summary for classified
information; or
(C) to substitute a statement admitting
relevant facts that the classified informa-
tion or material would tend to prove.

(2) EX PARTE PRESENTATIONS.—The military
judge shall permit the trial counsel to make a
request for an authorization under paragraph
(1) in the form of an ex parte presentation to
the extent necessary to protect classified in-
formation, in accordance with the practice of
the Federal courts under the Classified Infor-
mation Procedures Act (18 U.S.C. App.). If the
military judge enters an order granting relief
following such an ex parte showing, the entire
presentation (including the text of any writ-
ten submission, verbatim transcript of the ex
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