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§2328. Release of technical data under Freedom
of Information Act: recovery of costs

(a) IN GENERAL.—(1) The Secretary of Defense
shall, if required to release technical data under
section 552 of title 5 (relating to the Freedom of
Information Act), release such technical data to
the person requesting the release if the person
pays all reasonable costs attributable to search,
duplication, and review.

(2) The Secretary of Defense shall prescribe
regulations, pursuant to notice and receipt of
public comment, specifying a uniform schedule
of fees under this section.

(b) CREDITING OF RECEIPTS.—An amount re-
ceived under this section—

(1) shall be retained by the Department of
Defense or the element of the Department of
Defense receiving the amount; and

(2) shall be merged with and available for
the same purpose and the same time period as
the appropriation from which the costs in-
curred in complying with requests for tech-
nical data were paid.

(c) WAIVER.—The Secretary of Defense shall
waive the payment of costs required by sub-
section (a) which are in an amount greater than
the costs that would be required for such a re-
lease of information under section 552 of title 5
if—

(1) the request is made by a citizen of the
United States or a United States corporation,
and such citizen or corporation certifies that
the technical data requested is required to en-
able such citizen or corporation to submit an
offer or determine whether it is capable of sub-
mitting an offer to provide the product to
which the technical data relates to the United
States or a contractor with the United States
(except that the Secretary may require the
citizen or corporation to pay a deposit in an
amount equal to not more than the cost of
complying with the request, to be refunded
upon submission of an offer by the citizen or
corporation);

(2) the release of technical data is requested
in order to comply with the terms of an inter-
national agreement; or

(3) the Secretary determines, in accordance
with section 552(a)(4)(A)(ii) of title 5, that
such a waiver is in the interests of the United
States.

(Added Pub. L. 99-500, §101(c) [title X, §9564(a)(1)],
Oct. 18, 1986, 100 Stat. 1783-82, 1783-172, and Pub.
L. 99-591, §101(c) [title X, §954(a)(1)], Oct. 30, 1986,
100 Stat. 3341-82, 3341-172; Pub. L. 99-661, div. A,
title IX, formerly title IV, §954(a)(1), Nov. 14,
1986, 100 Stat. 3952, renumbered title IX, Pub. L.
10026, §3(5), Apr. 21, 1987, 101 Stat. 273; amended
Pub. L. 100-26, § 7(a)(7)(A), (B)(), Apr. 21, 1987, 101
Stat. 278.)

CODIFICATION

Pub. L. 99-591 is a corrected version of Pub. L. 99-500.
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added
identical sections.

PRIOR PROVISIONS

A prior section 2328 was renumbered section 2348 of
this title.
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AMENDMENTS

1987—Pub. L. 100-26, §7(a)(T)(B)(1), substituted ‘‘Re-
lease of technical data under Freedom of Information
Act: recovery of costs’ for ‘‘Release of technical data”
in section catchline.

Subsec. (a)(1). Pub. L. 100-26, §7(a)(T)(A)I)I), sub-
stituted ‘‘such technical data to the person requesting
the” for ‘“‘technical data to a person requesting such
a’.

Pub. L. 100-26, §7(a)(T)(A)(1)(II), substituted ‘‘search,
duplication, and review’ for ‘‘search and duplication’.

Subsec. (b). Pub. L. 100-26, §7(a)(7T)(A)(ii), substituted
“Crediting of receipts’” for ‘‘Disposition of costs’ in

heading.

Subsec. (¢)(3). Pub. L. 100-26, §7(a)(T)(A)(iii), sub-
stituted ‘‘section  552(a)(4)(A)({ii)” for ‘‘section
552(a)(H)(A)”.

EFFECTIVE DATE OF 1987 AMENDMENT

Pub. L. 100-26, §12(d)(2), Apr. 21, 1987, 101 Stat. 289,
provided that: “The amendment to section 2328 of such
title made by section 7(a)(7T)(A)(A)(II) shall take effect
on the same date and in the same manner as provided
in section 1804(b) of Public Law 99-570 [set out as an Ef-
fective Date of 1986 Amendment note under section 552
of Title 5, Government Organization and Employees]
for the amendment made by section 1803 of that Public
Law to section 552a of title 5, United States Code [prob-
ably means amendment by section 1803 of Pub. L. 99-570
to section 5562(a) of Title 5].”’

EFFECTIVE DATE

Pub. L. 99-500, §101(c) [title X, §954(b)], Oct. 18, 1986,
100 Stat. 1783-82, 1783-173, Pub. L. 99-591, §101(c) [title X,
§954(b)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-173, and
Pub. L. 99-661, div. A, title IX, formerly title IV,
§954(b), Nov. 14, 1986, 100 Stat. 3953, renumbered title IX
by Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, pro-
vided that: ““The amendments made by this section [en-
acting this section] shall take effect at the end of the
90-day period beginning on the date of the enactment of
this Act [Oct. 18, 1986].”

§2329. Procurement of services: data analysis
and requirements validation

(a) IN GENERAL.—The Secretary of Defense
shall ensure that—

(1) appropriate and sufficiently detailed data
are collected and analyzed to support the vali-
dation of requirements for services contracts
and inform the planning, programming, budg-
eting, and execution process of the Depart-
ment of Defense;

(2) requirements for services contracts are
evaluated appropriately and in a timely man-
ner to inform decisions regarding the procure-
ment of services; and

(3) decisions regarding the procurement of
services consider available resources and total
force management policies and procedures.

(b) SPECIFICATION OF AMOUNTS REQUESTED IN
BUDGET.—Effective October 1, 2021, the Sec-
retary of Defense shall annually submit to Con-
gress information on services contracts that
clearly and separately identifies the amount re-
quested for each category of services to be pro-
cured for each Defense Agency, Department of
Defense Field Activity, command, or military
installation. Such information shall—

(1) be submitted at or before the time of the
budget submission by the President under sec-
tion 1105(a) of title 31 or on the date on which
the future-years defense program is submitted
to Congress under section 221 of this title;



§2329

(2) cover the fiscal year covered by such
budget submission by the President;

(3) be consistent with total amounts of esti-
mated expenditures and proposed appropria-
tions necessary to support the programs,
projects, and activities of the Department of
Defense included in such budget submission by
the President for that fiscal year;

(4) be organized using a common enterprise
data structure developed under section 2222 of
this title; and

(5) be included in the future-years defense
program submitted to Congress under section
221 of this title.

(c) DATA ANALYSIS.—(1) Each Secretary of a
military department shall regularly analyze
past spending patterns and anticipated future
requirements with respect to the procurement of
services within such military department.

(2)(A) The Secretary of Defense shall regularly
analyze past spending patterns and anticipated
future requirements with respect to the procure-
ment of services—

(i) within each Defense Agency and Depart-
ment of Defense Field Activity; and

(ii) across military departments, Defense
Agencies, and Department of Defense Field
Activities.

(B) The Secretaries of the military depart-
ments shall make data on services contracts
available to the Secretary of Defense for pur-
poses of conducting the analysis required under
subparagraph (A).

(3) The analyses conducted under this sub-
section shall—

(A) identify contracts for similar services
that are procured for three or more consecu-
tive years at each Defense Agency, Depart-
ment of Defense Field Activity, command, or
military installation;

(B) evaluate patterns in the procurement of
services, to the extent practicable, at each De-
fense Agency, Department of Defense Field
Activity, command, or military installation
and by category of services procured;

(C) be used to validate requirements for
services contracts entered into after the date
of the enactment of this subsection; and

(D) be used to inform decisions on the award
of and funding for such services contracts.

(d) REQUIREMENTS EVALUATION.—Each Services
Requirements Review Board shall evaluate each
requirement for a services contract, taking into
consideration total force management policies
and procedures, available resources, the analy-
ses conducted under subsection (c), and con-
tracting efficacy and efficiency. An evaluation
of a services contract for compliance with con-
tracting policies and procedures may not be con-
sidered to be an evaluation of a requirement for
such services contract.

(e) TIMELY PLANNING TO AVOID BRIDGE CON-
TRACTS.—(1) Effective October 1, 2018, the Sec-
retary of Defense shall ensure that a require-
ments owner shall, to the extent practicable,
plan appropriately before the date of need of a
service at a Defense Agency, Department of De-
fense Field Activity, command, or military in-
stallation to avoid the use of a bridge contract
to provide for continuation of a service to be
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performed through a services contract. Such
planning shall include allowing time for a re-
quirement to be validated, a services contract to
be entered into, and funding for the services
contract to be secured.

(2)(A) Upon the first use, due to inadequate
planning (as determined by the Secretary of De-
fense), of a bridge contract to provide for con-
tinuation of a service to be performed through a
services contract, the requirements owner,
along with the contracting officer or a designee
of the contracting officer for the contract,
shall—

(i) for a services contract in an amount less
than $10,000,000, provide an update on the
status of the bridge contract (including the ra-
tionale for using the bridge contract) to the
commander or the senior civilian official of
the Defense Agency concerned, Department of
Defense Field Activity concerned, command
concerned, or military installation concerned,
as applicable; or

(ii) for a services contract in an amount
equal to or greater than $10,000,000, provide an
update on the status of the bridge contract
(including the rationale for using the bridge
contract) to the service acquisition executive
for the military department concerned, the
head of the Defense Agency concerned, the
combatant commander concerned, or the
Under Secretary of Defense for Acquisition
and Sustainment, as applicable.

(B) Upon the second use, due to inadequate
planning (as determined by the Secretary of De-
fense), of a bridge contract to provide for con-
tinuation of a service to be performed through a
services contract in an amount less than
$10,000,000, the commander or senior civilian of-
ficial referred to in subparagraph (A)(i) shall
provide notification of such second use to the
Vice Chief of Staff of the armed force concerned
and the service acquisition executive of the
military department concerned, the head of the
Defense Agency concerned, the combatant com-
mander concerned, or the Under Secretary of
Defense for Acquisition and Sustainment, as ap-
plicable.

(f) EXCEPTION.—Except with respect to the
analyses required under subsection (c), this sec-
tion shall not apply to—

(1) services contracts in support of contin-
gency operations, humanitarian assistance, or
disaster relief;

(2) services contracts in support of a na-
tional security emergency declared with re-
spect to a named operation; or

(3) services contracts entered into pursuant
to an international agreement.

(g) DEFINITIONS.—In this section:
(1) The term ‘‘bridge contact’’! means—

(A) an extension to an existing contract
beyond the period of performance to avoid a
lapse in service caused by a delay in award-
ing a subsequent contract; or

(B) a new short-term contract awarded on
a sole-source basis to avoid a lapse in service
caused by a delay in awarding a subsequent
contract.

180 in original. Probably should be ‘* ‘bridge contract’ .
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(2) The term ‘‘requirements owner’’ means a
member of the armed forces (other than the
Coast Guard) or a civilian employee of the De-
partment of Defense responsible for a require-
ment for a service to be performed through a
services contract.

(3) The term ‘“‘Services Requirements Review
Board’” has the meaning given in Department
of Defense Instruction 5000.74, titled ‘‘Defense
Acquisition of Services’ and dated January 5,
2016, or a successor instruction.

(Added Pub. L. 115-91, div. A, title VIII,
§851(a)(1), Dec. 12, 2017, 131 Stat. 1489; amended
Pub. L. 115-232, div. A, title VIII, §818(a), Aug.
13, 2018, 132 Stat. 1852.)

REFERENCES IN TEXT

The date of the enactment of this subsection, referred
to in subsec. (¢)(3)(C), is the date of enactment of Pub.
L. 115-91, which was approved Dec. 12, 2017.

PRIOR PROVISIONS

A prior section 2329, added Pub. L. 100-180, div. A,
title VIII, §810(a)(1), Dec. 4, 1987, 101 Stat. 1130; amended
Pub. L. 100-456, div. A, title XII, §1233(j), Sept. 29, 1988,
102 Stat. 2058; Pub. L. 103-160, div. A, title IX, §904(d)(1),
Nov. 30, 1993, 107 Stat. 1728, related to contract terms
and conditions for production special tooling and pro-
duction special test equipment, prior to repeal by Pub.
L. 103-355, title I, §1506(a), Oct. 13, 1994, 108 Stat. 3298.

AMENDMENTS

2018—Subsec. (b). Pub. L. 115-232, §818(a)(1), sub-
stituted ‘‘October 1, 2021 for ‘‘October 1, 2022’ in intro-
ductory provisions.

Subsec. (b)(1). Pub. L. 115-232, §818(a)(2), substituted
“‘at or before’ for ‘“‘at or about’ and inserted ‘‘or on the
date on which the future-years defense program is sub-
mitted to Congress under section 221 of this title’’ after
“title 317.

Subsec. (b)(5). Pub. L. 115-232, §818(a)(3)-(5), added
par. (5).

STANDARD GUIDELINES FOR EVALUATION OF
REQUIREMENTS FOR SERVICES CONTRACTS

Pub. L. 115-91, div. A, title VIII, §852, Dec. 12, 2017, 131
Stat. 1492, provided that:

‘‘(a) IN GENERAL.—The Secretary of Defense shall en-
courage the use of standard guidelines within the De-
partment of Defense for the evaluation of requirements
for services contracts. Such guidelines shall be avail-
able to the Services Requirements Review Boards (es-
tablished under Department of Defense Instruction
5000.74, titled ‘Defense Acquisition of Services’ and
dated January 5, 2016, or a successor instruction) with-
in each Defense Agency, each Department of Defense
Field Activity, and each military department for the
purpose of standardizing the requirements evaluation
required under section 2329 of title 10, United States
Code, as added by this Act.

‘“(b) DEFINITIONS.—In this section—

‘(1) the terms ‘Defense Agency’, ‘Department of De-
fense Field Activity’, and ‘military department’ have
the meanings given those terms in section 101 of title
10, United States Code; and

‘(2) the term ‘total force management policies and
procedures’ means the policies and procedures estab-
lished under section 129a of such title.”

§2330. Procurement of contract services: man-
agement structure

(a) REQUIREMENT FOR MANAGEMENT STRUC-
TURE.—The Secretary of Defense shall establish
and implement a management structure for the
procurement of contract services for the Depart-
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ment of Defense. The management structure
shall provide, at a minimum, for the following:
(1) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics shall—
(A) develop and maintain (in consultation
with the service acquisition executives) poli-
cies, procedures, and best practices guide-
lines addressing the procurement of contract
services, including policies, procedures, and
best practices guidelines for—
(i) acquisition planning;
(ii) solicitation and contract award;
(iii) requirements development and man-
agement;
(iv) contract tracking and oversight;
(v) performance evaluation; and
(vi) risk management;

(B) work with the service acquisition ex-
ecutives and other appropriate officials of
the Department of Defense—

(i) to identify the critical skills and com-
petencies needed to carry out the procure-
ment of contract services on behalf of the
Department of Defense;

(ii) to develop a comprehensive strategy
for recruiting, training, and deploying em-
ployees to meet the requirements for such
skills and competencies; and

(iii) to ensure that the military depart-
ments and Defense Agencies have staff and
administrative support that are adequate
to effectively perform their duties under
this section;

(C) establish contract services acquisition
categories, based on dollar thresholds, for
the purpose of establishing the level of re-
view, decision authority, and applicable pro-
cedures in such categories; and

(D) oversee the implementation of the re-
quirements of this section and the policies,
procedures, and best practices guidelines es-
tablished pursuant to subparagraph (A).

(2) The service acquisition executive of each
military department shall be the senior offi-
cial responsible for the management of acqui-
sition of contract services for or on behalf of
the military department.

(3) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics shall be
the senior official responsible for the manage-
ment of acquisition of contract services for or
on behalf of the Defense Agencies and other
components of the Department of Defense out-
side the military departments.

(b) DUTIES AND RESPONSIBILITIES OF SENIOR OF-
FICIALS RESPONSIBLE FOR THE MANAGEMENT OF
ACQUISITION OF CONTRACT SERVICES.—(1) Except
as provided in paragraph (2), the senior officials
responsible for the management of acquisition
of contract services shall assign responsibility
for the review and approval of procurements in
each contract services acquisition category es-
tablished under subsection (a)(1)(C) to specific
Department of Defense officials, subject to the
direction, supervision, and oversight of such
senior officials.

(2) With respect to the acquisition of contract
services by a component or command of the De-
partment of Defense the primary mission of
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