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EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-181, div. A, title VIII, §807(b), Jan. 28, 2008,
122 Stat. 215, provided that:

‘(1) The amendments made by subsection (a) [amend-
ing this section] shall be effective upon the date of the
enactment of this Act [Jan. 28, 2008].

‘(2) The first inventory required by section 2330a(c) of
title 10, United States Code, as added by subsection (a),
shall be submitted not later than the end of the third
quarter of fiscal year 2008."’

DEVELOPMENT OF GUIDANCE ON PERSONAL SERVICES
CONTRACTS

Pub. L. 110-417, [div. A], title VIII, §831, Oct. 14, 2008,
122 Stat. 4534, which required the Secretary of Defense
to develop certain guidance related to personal services
contracts, was repealed by Pub. L. 115-232, div. A, title
VIII, §812(b)(27), Aug. 13, 2018, 132 Stat. 1849.

§2331. Procurement of services: contracts for
professional and technical services

(a) IN GENERAL.—The Secretary of Defense
shall prescribe regulations to ensure, to the
maximum extent practicable, that professional
and technical services are acquired on the basis
of the task to be performed rather than on the
basis of the number of hours of services pro-
vided.

(b) CONTENT OF REGULATIONS.—With respect to
contracts to acquire services on the basis of the
number of hours of services provided, the regula-
tions described in subsection (a) shall—

(1) include standards and approval proce-
dures to minimize the use of such contracts;

(2) establish criteria to ensure that propos-
als for contracts for technical and professional
services are evaluated on a basis which does
not encourage contractors to propose uncom-
pensated overtime;

(3) ensure appropriate emphasis on technical
and quality factors in the source selection
process;

(4) require identification of any hours in ex-
cess of 40-hour weeks included in a proposal;

(5) ensure that offerors are notified that pro-
posals which include unrealistically low labor
rates or which do not otherwise demonstrate
cost realism will be considered in a risk as-
sessment and evaluated appropriately; and

(6) provide guidance to contracting officers
to ensure that any use of uncompensated over-
time will not degrade the level of technical ex-
pertise required to perform the contract.

(Added Pub. L. 101-510, div. A, title VIII,
§834(a)(1), Nov. 5, 1990, 104 Stat. 1613; amended
Pub. L. 102-25, title VII, §701(a), Apr. 6, 1991, 105
Stat. 113; Pub. L. 103-355, title I, §1004(c), Oct. 13,
1994, 108 Stat. 3253; Pub. L. 107-107, div. A, title
VIII, §801(g)(1), Dec. 28, 2001, 115 Stat. 1177.)

PRIOR PROVISIONS

A prior section 2331 was renumbered section 2350 of
this title.

AMENDMENTS

2001—Pub. L. 107-107 substituted ‘‘Procurement of
services: contracts’ for ‘‘Contracts’ in section catch-
line.

1994—Subsec. (¢). Pub. L. 103-355 struck out text and
heading of subsec. (¢). Text read as follows:

‘(1) The Secretary of Defense may waive the limita-
tion in section 2304(j)(4) of this title on the total value
of task orders for specific contracting activities to the
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extent the Secretary considers the use of master agree-
ments necessary in order to further the policy set forth
in subsection (a).

‘“(2) During any fiscal year, such a waiver may not in-
crease the total value of task orders under master
agreements of a contracting activity by more than 20
percent of the value of all contracts for advisory and
assistance services awarded by that contracting activ-
ity during fiscal year 1989.

‘“(8) Such a waiver shall not become effective until 60
days after the Secretary of Defense has published no-
tice thereof in the Federal Register.”

1991—Subsec. (c¢)(1). Pub. L. 102-25 struck out ‘‘on a
case-by-case basis’ after ‘‘value of task orders’, sub-
stituted ‘‘considers the use of master agreements nec-
essary’” for ‘‘considers necessary the use of master
agreements’’, and struck out ‘‘of this section’ before
period at end.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

REGULATIONS

Pub. L. 101-510, div. A, title VIII, §834(b), Nov. 5, 1990,
104 Stat. 1614, provided that: ‘“Not later than 180 days
after the date of the enactment of this Act [Nov. 5,
1990], the Secretary of Defense shall publish for public
comment new regulations to carry out the require-
ments in this section [enacting this section]. The Sec-
retary shall promulgate final regulations to carry out
such requirements not later than 270 days after the
date of the enactment of this Act.”

SELECTION OF SERVICE PROVIDERS FOR AUDITING
SERVICES AND AUDIT READINESS SERVICES

Pub. L. 114-328, div. A, title VIII, §892, Dec. 23, 2016,
130 Stat. 2324, which required that the Department of
Defense select service providers for auditing services
and audit readiness services based on the best value to
the Department, was repealed by Pub. L. 115-91, div. A,
title X, §1002(g)(3), Dec. 12, 2017, 131 Stat. 1542. See sec-
tion 240f of this title.

PROVISIONS NOT AFFECTED BY PUB. L. 103-355

Repeal of subsec. (¢) of this section by Pub. L. 103-355
not to be construed as modifying or superseding, or as
intended to impair or restrict, authorities or respon-
sibilities under former 40 U.S.C. 759 or chapter 11 of
Title 40, Public Buildings, Property, and Works, see
section 1004(d) of Pub. L. 103-355, set out as a note
under section 2304a of this title.

[§2332. Repealed. Pub. L. 115-232, div. A, title
VIII, §812(a)(3)(A), Aug. 13, 2018, 132 Stat.
1847]

Section, added Pub. L. 107-347, title II, §210(a)(1), Dec.
17, 2002, 116 Stat. 2932, related to the authority of a
agency head to enter into share-in-savings contracts
for information technology.

§2333. Joint policies on requirements definition,
contingency program management, and con-
tingency contracting

(a) JOINT PoLICY REQUIREMENT.—The Sec-
retary of Defense, in consultation with the
Chairman of the Joint Chiefs of Staff, shall de-
velop joint policies for requirements definition,
contingency program management, and contin-
gency contracting during combat operations and
post-conflict operations.

(b) REQUIREMENTS DEFINITION MATTERS CoOV-
ERED.—The joint policy for requirements defini-
tion required by subsection (a) shall, at a mini-
mum, provide for the following:
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(1) The assignment of a senior commissioned
officer or civilian member of the senior execu-
tive service, with appropriate experience and
qualifications related to the definition of re-
quirements to be satisfied through acquisition
contracts (such as for delivery of products or
services, performance of work, or accomplish-
ment of a project), to act as head of require-
ments definition and coordination during com-
bat operations, post-conflict operations, and
contingency operations, if required, including
leading a requirements review board involving
all organizations concerned.

(2) An organizational approach to require-
ments definition and coordination during com-
bat operations, post-conflict operations, and
contingency operations that is designed to en-
sure that requirements are defined in a way
that effectively implements United States
Government and Department of Defense objec-
tives, policies, and decisions regarding the al-
location of resources, coordination of inter-
agency efforts in the theater of operations,
and alignment of requirements with the prop-
er use of funds.

(c) CONTINGENCY PROGRAM MANAGEMENT MAT-
TERS COVERED.—The joint policy for contin-
gency program management required by sub-
section (a) shall, at a minimum, provide for the
following:

(1) The assignment of a senior commissioned
officer or civilian member of the senior execu-
tive service, with appropriate program man-
agement experience and qualifications, to act
as head of program management during com-
bat operations, post-conflict operations, and
contingency operations, including stabiliza-
tion and reconstruction operations involving
multiple United States Government agencies
and international organizations, if required.

(2) A preplanned organizational approach to
program management during combat oper-
ations, post-conflict operations, and contin-
gency operations that is designed to ensure
that the Department of Defense is prepared to
conduct such program management.

(3) Identification of a deployable cadre of ex-
perts, with the appropriate tools and author-
ity, and trained in processes under paragraph
(6).

(4) Utilization of the hiring and appointment
authorities necessary for the rapid deploy-
ment of personnel to ensure the availability of
key personnel for sufficient lengths of time to
provide for continuing program and project
management.

(5) A requirement to provide training (in-
cluding training under a program to be cre-
ated by the Defense Acquisition University) to
program management personnel in—

(A) the use of laws, regulations, policies,
and directives related to program manage-
ment in combat or contingency environ-
ments;

(B) the integration of cost, schedule, and
performance objectives into practical acqui-
sition strategies aligned with available re-
sources and subject to effective oversight;
and

(C) procedures of the Department of De-
fense related to funding mechanisms and
contingency contract management.

(6) Appropriate steps to ensure that training
is maintained for such personnel even when
they are not deployed in a contingency oper-
ation.

(7) Such steps as may be needed to ensure
jointness and cross-service coordination in the
area of program management during contin-
gency operations.

(d) CONTINGENCY CONTRACTING MATTERS COV-

ERED.—(1) The joint policy for contingency con-
tracting required by subsection (a) shall, at a
minimum, provide for the following:

(A) The designation of a senior commis-
sioned officer or civilian member of the senior
executive service in each military department
with the responsibility for administering the
policy.

(B) The assignment of a senior commis-
sioned officer with appropriate acquisition ex-
perience and qualifications to act as head of
contingency contracting during combat oper-
ations, post-conflict operations, and contin-
gency operations, who shall report directly to
the commander of the combatant command in
whose area of responsibility the operations
occur.

(C) A sourcing approach to contingency con-
tracting that is designed to ensure that each
military department is prepared to conduct
contingency contracting during combat oper-
ations, post-conflict operations, and contin-
gency operations, including stabilization and
reconstruction operations involving inter-
agency organizations, if required.

(D) A requirement to provide training (in-
cluding training under a program to be cre-
ated by the Defense Acquisition University) to
contingency contracting personnel in—

(i) the use of law, regulations, policies, and
directives related to contingency contract-
ing operations;

(ii) the appropriate use of rapid acquisition
methods, including the use of exceptions to
competition requirements under section 2304
of this title, sealed bidding, letter contracts,
indefinite delivery-indefinite quantity task
orders, set asides under section 8(a) of the
Small Business Act (15 U.S.C. 637(a)), un-
definitized contract actions, and other tools
available to expedite the delivery of goods
and services during combat operations or
post-conflict operations;

(iii) the appropriate use of rapid acquisi-
tion authority, commanders’ emergency re-
sponse program funds, and other tools
unique to contingency contracting; and

(iv) instruction on the necessity for the
prompt transition from the use of rapid ac-
quisition authority to the use of full and
open competition and other methods of con-
tracting that maximize transparency in the
acquisition process.

(E) Appropriate steps to ensure that training
is maintained for such personnel even when
they are not deployed in a contingency oper-
ation.

(F) Such steps as may be needed to ensure
jointness and cross-service coordination in the
area of contingency contracting.

(2) To the extent practicable, the joint policy

for contingency contracting required by sub-
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section (a) should be taken into account in the
development of interagency plans for stabiliza-
tion and reconstruction operations, consistent
with the report submitted by the President
under section 1035 of the John Warner National
Defense Authorization Act for Fiscal Year 2007
(Public Law 109-364; 120 Stat. 2388) on inter-
agency operating procedures for the planning
and conduct of stabilization and reconstruction
operations.

(e) TRAINING FOR PERSONNEL OUTSIDE ACQUISI-
TION WORKFORCE.—(1) The joint policy for re-
quirements definition, contingency program
management, and contingency contracting re-
quired by subsection (a) shall provide for train-
ing of military personnel outside the acquisition
workforce (including operational field com-
manders and officers performing key staff func-
tions for operational field commanders) who are
expected to have acquisition responsibility, in-
cluding oversight duties associated with con-
tracts or contractors, during combat operations,
post-conflict operations, and contingency oper-
ations.

(2) Training under paragraph (1) shall be suffi-
cient to ensure that the military personnel re-
ferred to in that paragraph understand the scope
and scale of contractor support they will experi-
ence in contingency operations and are prepared
for their roles and responsibilities with regard
to requirements definition, program manage-
ment (including contractor oversight), and con-
tingency contracting.

(3) The joint policy shall also provide for the
incorporation of contractors and contract oper-
ations in mission readiness exercises for oper-
ations that will include contracting and con-
tractor support.

(f) DEFINITIONS.—In this section:

(1) CONTINGENCY CONTRACTING PERSONNEL.—
The term ‘‘contingency contracting person-
nel” means members of the armed forces and
civilian employees of the Department of De-
fense who are members of the defense acquisi-
tion workforce and, as part of their duties, are
assigned to provide support to contingency op-
erations (whether deployed or not).

(2) CONTINGENCY CONTRACTING.—The term
‘“‘contingency contracting’’ means all stages of
the process of acquiring property or services
by the Department of Defense during a contin-
gency operation.

(3) CONTINGENCY OPERATION.—The term ‘‘con-
tingency operation” has the meaning provided
in section 101(a)(13) of this title.

(4) ACQUISITION SUPPORT AGENCIES.—The
term ‘‘acquisition support agencies’” means
Defense Agencies and Department of Defense
Field Activities that carry out and provide
support for acquisition-related activities.

(6) CONTINGENCY PROGRAM MANAGEMENT.—
The term ‘‘contingency program manage-
ment’’ means the process of planning, organiz-
ing, staffing, controlling, and leading the com-
bined efforts of participating civilian and mili-
tary personnel and organizations for the man-
agement of a specific defense acquisition pro-
gram or programs during combat operations,
post-conflict operations, and contingency op-
erations.

(6) REQUIREMENTS DEFINITION.—The term
“‘requirements definition’ means the process
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of translating policy objectives and mission
needs into specific requirements, the descrip-
tion of which will be the basis for awarding ac-
quisition contracts for projects to be accom-
plished, work to be performed, or products to
be delivered.

(Added Pub. L. 109-364, div. A, title VIII,
§8564(a)(1), Oct. 17, 2006, 120 Stat. 2343; amended
Pub. L. 110-181, div. A, title VIII, §849(a), Jan. 28,
2008, 122 Stat. 245; Pub. L. 111-84, div. A, title X,
§1073(a)(23), Oct. 28, 2009, 123 Stat. 2473.)

REFERENCES IN TEXT

Section 1035 of the John Warner National Defense Au-
thorization Act for Fiscal Year 2007, referred to in sub-
sec. (d)(2), is section 1035 of Pub. L. 109-364, div. A, title
X, Oct. 17, 2006, 120 Stat. 2388, which is not classified to
the Code.

AMENDMENTS

2009—Subsec. (@)A)(D)(i). Pub. L. 111-84,
§1073(a)(23)(A), substituted ‘‘indefinite delivery-indefi-
nite quantity’ for ‘‘indefinite delivery indefinite quan-
tity”.

Subsec. (d)(2). Pub. L. 111-84, §1073(a)(23)(B), sub-
stituted ‘‘the John Warner National Defense Authoriza-
tion Act for Fiscal Year 2007 (Public Law 109-364; 120
Stat. 2388)" for ‘“‘this Act’.

Subsec. (£)(3). Pub. L. 111-84, §1073(a)(23)(C),
stituted ‘‘section 101(a)(13)’ for ‘‘section 101(13)"’.

2008—Subsecs. (e), (f). Pub. L. 110-181 added subsec. (e)
and redesignated former subsec. (e) as (f).

sub-

ENHANCEMENT OF INTERAGENCY SUPPORT DURING
CONTINGENCY OPERATIONS AND TRANSITION PERIODS

Pub. L. 114-328, div. A, title XII, §1281, Dec. 23, 2016,
130 Stat. 25641, provided that:

‘“(a) AUTHORITY.—The Secretary of Defense and the
Secretary of State may enter into an agreement under
which each Secretary may provide covered support,
supplies, and services on a reimbursement basis, or by
exchange of covered support, supplies, and services, to
the other Secretary during a contingency operation
and related transition period for up to 2 years following
the end of such contingency operation.

‘“(b) AGREEMENT.—An agreement entered into under
this section shall be in writing and shall include the
following terms:

‘(1) The price charged by a supplying agency shall
be the direct costs that such agency incurred by pro-
viding the covered support, supplies, or services to
the requesting agency under this section.

‘“(2) Credits and liabilities of the agencies accrued
as a result of acquisitions and transfers of covered
support, supplies, and services under this section
shall be liquidated not less often than once every 3
months by direct payment to the agency supplying
such support, supplies, or services by the agency re-
ceiving such support, supplies, or services.

“(3) Exchange entitlements accrued as a result of
acquisitions and transfers of covered support, sup-
plies, and services under this section shall be sat-
isfied within 12 months after the date of the delivery
of the covered support, supplies, or services. Ex-
change entitlements not so satisfied shall be imme-
diately liquidated by direct payment to the agency
supplying such covered support, supplies, or services.
‘“(c) EFFECT OF OBLIGATION AND AVAILABILITY OF

FUNDS.—An order placed by an agency pursuant to an
agreement under this section is deemed to be an obliga-
tion in the same manner that a similar order placed
under a contract with, or a contract for similar goods
or services awarded to, a private contractor is an obli-
gation. Appropriations remain available to pay an obli-
gation to the servicing agency in the same manner as
appropriations remain available to pay an obligation to
a private contractor.
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‘(d) DEFINITIONS.—In this section:

‘(1) COVERED SUPPORT, SUPPLIES, AND SERVICES.—
The term ‘covered support, supplies, and services’
means food, billeting, transportation (including air-
lift), petroleum, oils, lubricants, communications
services, medical services, ammunition, base oper-
ations support, use of facilities, spare parts and com-
ponents, repair and maintenance services, and cali-
bration services.

‘“(2) CONTINGENCY OPERATION.—The term ‘contin-
gency operation’ has the meaning given that term in
section 101(a)(13) of title 10, United States Code.

‘‘(e) CREDITING OF RECEIPTS.—Any receipt as a result
of an agreement entered into under this section shall
be credited, at the option of the Secretary of Defense
with respect to the Department of Defense and the Sec-
retary of State with respect to the Department of
State, to—

‘(1) the appropriation, fund, or account used in in-
curring the obligation; or

‘“(2) an appropriate appropriation, fund, or account
currently available for the purposes for which the ex-
penditures were made.

‘“(f) NOTIFICATION.—Not later than 30 days after the
end of a fiscal year in which covered support, supplies,
and services are provided or exchanged pursuant to an
agreement under this section, the Secretary of Defense
and the Secretary of State shall jointly submit to the
congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives], the Committee on For-
eign Relations of the Senate, and the Committee on
Foreign Affairs of the House of Representatives a noti-
fication that contains a copy of such agreement and a
description of such covered support, supplies, and serv-
ices.”

AGREEMENTS WITH FOREIGN GOVERNMENTS TO DE-
VELOP LAND-BASED WATER RESOURCES IN SUPPORT
OF AND IN PREPARATION FOR CONTINGENCY OPER-
ATIONS

Pub. L. 114-328, div. A, title XII, §1291, Dec. 23, 2016,
130 Stat. 2558, provided that:

‘‘(a) AGREEMENTS AUTHORIZED.—The Secretary of De-
fense, with the concurrence of the Secretary of State,
is authorized to enter into agreements with the govern-
ments of foreign countries to develop land-based water
resources in support of and in preparation for contin-
gency operations, including water selection, pumping,
purification, storage, distribution, cooling, consump-
tion, water reuse, water source intelligence, research
and development, training, acquisition of water support
equipment, and water support operations.

‘“(b) NOTIFICATION REQUIRED.—Not later than 30 days
after entering into an agreement under subsection (a),
the Secretary of Defense shall notify the appropriate
congressional committees of the existence of the agree-
ment and provide a summary of the terms of the agree-
ment.

‘‘(c) DEFINITION.—In this section, the term ‘appro-
priate congressional committees’ means—

‘(1) the Committee on Armed Services and the

Committee on Foreign Relations of the Senate; and

‘“(2) the Committee on Armed Services and the

Committee on Foreign Affairs of the House of Rep-

resentatives.”

DEADLINE FOR DEVELOPMENT OF JOINT POLICIES

Pub. L. 109-364, div. A, title VIII, §854(b), Oct. 17, 2006,
120 Stat. 2346, provided that: ‘‘“The Secretary of Defense
shall develop the joint policies required under section
2333 of title 10, United States Code, as added by sub-
section (a), not later than 18 months after the date of
enactment of this Act [Oct. 17, 2006].”’

§2334. Independent cost estimation and cost
analysis

(a) IN GENERAL.—The Director of Cost Assess-
ment and Program Evaluation shall ensure that
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the cost estimation and cost analysis processes
of the Department of Defense provide accurate
information and realistic estimates of cost for
the acquisition programs of the Department of
Defense. In carrying out that responsibility, the
Director shall—

(1) prescribe, by authority of the Secretary
of Defense, policies and procedures for the con-
duct of cost estimation and cost analysis for
the acquisition programs of the Department of
Defense;

(2) provide guidance to and consult with the
Secretary of Defense, the Under Secretary of
Defense for Acquisition, Technology, and Lo-
gistics, the Under Secretary of Defense (Comp-
troller), the Secretaries of the military de-
partments, and the heads of the Defense Agen-
cies with respect to cost estimation in the De-
partment of Defense in general and with re-
spect to specific cost estimates and cost
analyses to be conducted in connection with a
major defense acquisition program or major
subprogram under chapter 144 of this title;

(3) issue guidance relating to the proper dis-
cussion of risk in cost estimates generally,
and specifically, for the proper discussion of
risk in cost estimates for major defense acqui-
sition programs and major subprograms;

(4) issue guidance relating to full consider-
ation of life-cycle management and sustain-
ability costs in major defense acquisition pro-
grams and major subprograms;

(5) review all cost estimates and cost analy-
ses conducted in connection with major de-
fense acquisition programs and major subpro-
grams;

(6) conduct or approve independent cost esti-
mates and cost analyses for all major defense
acquisition programs and major subpro-
grams—

(A) in advance of—

(i) any decision to grant milestone ap-
proval pursuant to section 2366a or 2366b of
this title;

(ii) any decision to enter into low-rate
initial production or full-rate production;

(iii) any certification under section 2433a
of this title; and

(iv) any report under section 2445c(f) of
this title; and

(B) at any other time considered appro-
priate by the Director, upon the request of
the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics, or upon the
request of the milestone decision authority;

(7) periodically assess and update the cost
indexes used by the Department to ensure that
such indexes have a sound basis and meet the
Department’s needs for realistic cost esti-
mation; and

(8) annually review the cost and associated
information required to be included, by sec-
tion 2432(c)(1) of this title, in the Selected Ac-
quisition Reports required by that section.

(b) INDEPENDENT COST ESTIMATE REQUIRED BE-
FORE APPROVAL.—(1) A milestone decision au-
thority may not approve entering a milestone
phase of a major defense acquisition program or
major subprogram unless an independent cost
estimate has been conducted or approved by the
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