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ment, or any other form of instrument under 
which any property (real, personal or mixed), 
or any interest in property (including lease-
holds, life estates, reversionary interests, and 
any other estates under applicable State law), 
is conveyed in trust, mortgaged, encumbered, 
pledged, or otherwise rendered subject to a 
lien for the purpose of securing the payment of 
money or the performance of an obligation. 

(4) Mortgage agreement 

The term ‘‘mortgage agreement’’ means the 
note or debt instrument and the mortgage in-
strument, deed of trust instrument, trust 
deed, or instrument or instruments creating 
the mortgage, including any instrument incor-
porated by reference therein and any instru-
ment or agreement amending or modifying 
any of the foregoing. 

(5) Mortgagor 

The term ‘‘mortgagor’’ means the obligor, 
grantor, or trustee named in the mortgage 
agreement and, unless the context otherwise 
indicates, includes the current owner of record 
of the security property whether or not such 
owner is personally liable on the mortgage 
debt. 

(6) Owner 

The term ‘‘owner’’ means any person who 
has an ownership interest in property and in-
cludes heirs, devises, executors, administra-
tors, and other personal representatives, and 
trustees of testamentary trusts if the owner of 
record is deceased. 

(7) Person 

The term ‘‘person’’ includes any individual, 
group of individuals, association, partnership, 
corporation, or organization. 

(8) Record; recorded 

The terms ‘‘record’’ and ‘‘recorded’’ include 
‘‘register’’ and ‘‘registered’’ in the instance of 
registered land. 

(9) Security property 

The term ‘‘security property’’ means the 
property (real, personal or mixed) or an inter-
est in property (including leaseholds, life es-
tates, reversionary interests, and any other es-
tates under applicable State law), together 
with fixtures and other interests subject to 
the lien of the mortgage under applicable 
State law. 

(10) Single family mortgage 

The term ‘‘single family mortgage’’ means a 
mortgage that covers property on which there 
is located a 1- to 4-family residence, and that— 

(A) is held by the Secretary pursuant to 
title I or title II of the National Housing Act 
[12 U.S.C. 1702 et seq., 1707 et seq.]; or 

(B) secures a loan obligated by the Sec-
retary under section 1452b of title 42, as it 
existed before the repeal of that section by 
section 12839 of title 42 (except that a mort-
gage securing such a loan that covers prop-
erty containing nonresidential space and a 1- 
to 4-family dwelling shall not be subject to 
this chapter). 

(11) State 

The term ‘‘State’’ means— 

(A) the several States; 
(B) the District of Columbia; 
(C) the Commonwealth of Puerto Rico; 
(D) the United States Virgin Islands; 
(E) Guam; 
(F) American Samoa; 
(G) the Northern Mariana Islands; 
(H) the Trust Territory of the Pacific Is-

lands; and 
(I) Indian tribes, as defined by the Sec-

retary. 

(Pub. L. 103–327, title II, Sept. 28, 1994, 108 Stat. 
2316.) 

REFERENCES IN TEXT 

The National Housing Act, referred to in par. (10)(A), 
is act June 27, 1934, ch. 847, 48 Stat. 1246, as amended. 
Titles I and II of the Act are classified generally to sub-
chapters I (§ 1702 et seq.) and II (§ 1707 et seq.), respec-
tively, of chapter 13 of this title. For complete classi-
fication of this Act to the Code, see section 1701 of this 
title and Tables. 

CODIFICATION 

Section is based on section 803 of title VIII of S. 2281, 
One Hundred Third Congress, as reported July 13, 1994, 
which was enacted into law by Pub. L. 103–327. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 
ISLANDS 

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

§ 3753. Applicability 

Single family mortgages encumbering real es-
tate located in any State may be foreclosed by 
the Secretary in accordance with this chapter, 
or pursuant to other foreclosure procedures 
available, at the option of the Secretary. 

(Pub. L. 103–327, title II, Sept. 28, 1994, 108 Stat. 
2316.) 

CODIFICATION 

Section is based on section 804 of title VIII of S. 2281, 
One Hundred Third Congress, as reported July 13, 1994, 
which was enacted into law by Pub. L. 103–327. 

§ 3754. Designation of foreclosure commissioner 

(a) In general 

The Secretary may designate a person or per-
sons to serve as a foreclosure commissioner or 
commissioners for the purpose of foreclosing 
upon a single family mortgage. 

(b) Power of sale 

A foreclosure commissioner designated under 
this section shall have a nonjudicial power of 
sale. 

(c) Qualifications 

The foreclosure commissioner, if a natural 
person, shall be a resident of the State in which 
the security property is located and, if not a 
natural person, the foreclosure commissioner 
must be duly authorized to transact business 
under laws of the State in which the security 
property is located. No person shall be des-
ignated as a foreclosure commissioner unless 
that person is responsible, financially sound, 
and competent to conduct a foreclosure. 
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(d) Designation procedure 

(1) Written designation 

The Secretary may designate a foreclosure 
commissioner by executing a written designa-
tion stating the name and business or residen-
tial address of the commissioner, except that 
if a person is designated in his or her capacity 
as an official or employee of a government or 
corporate entity, such person may be des-
ignated by his or her unique title or position 
instead of by name. 

(2) Substitute commissioners 

The Secretary may, with or without cause, 
designate a substitute foreclosure commis-
sioner to replace a previously designated fore-
closure commissioner. 

(3) Number 

More than 1 foreclosure commissioner may 
be designated at any time. 

(Pub. L. 103–327, title II, Sept. 28, 1994, 108 Stat. 
2316.) 

CODIFICATION 

Section is based on section 805 of title VIII of S. 2281, 
One Hundred Third Congress, as reported July 13, 1994, 
which was enacted into law by Pub. L. 103–327. 

§ 3755. Prerequisites to foreclosure 

(a) In general 

(1) Upon breach of covenant or condition 

The Secretary is authorized to foreclose a 
mortgage under this chapter upon the breach 
of a covenant or condition in the mortgage 
agreement. 

(2) No other pending proceedings 

(A) Prior to commencement 

No foreclosure may be commenced under 
this chapter unless any previously pending 
judicial or nonjudicial proceeding that has 
been separately instituted by the Secretary 
to foreclose the mortgage (other than under 
this chapter), has been withdrawn, dis-
missed, or otherwise terminated. 

(B) After commencement 

No separately instituted foreclosure pro-
ceeding on a mortgage which is the subject 
of a foreclosure proceeding under this chap-
ter shall be instituted by the Secretary dur-
ing the pendency of foreclosure pursuant to 
this chapter. 

(b) Other rights unaffected 

Nothing in this chapter shall preclude the Sec-
retary from— 

(1) enforcing any right, other than fore-
closure, under applicable Federal or State law, 
including any right to obtain a monetary judg-
ment; or 

(2) foreclosing under this chapter if the Sec-
retary has obtained or is seeking any other 
remedy available pursuant to Federal or State 
law, or under the mortgage agreement, includ-
ing the appointment of a receiver, mortgagee- 
in-possession status, or relief under an assign-
ment of rents. 

(Pub. L. 103–327, title II, Sept. 28, 1994, 108 Stat. 
2316.) 

CODIFICATION 

Section is based on section 806 of title VIII of S. 2281, 
One Hundred Third Congress, as reported July 13, 1994, 
which was enacted into law by Pub. L. 103–327. 

§ 3756. Commencement of foreclosure 

(a) Request to foreclosure commissioner 

If the Secretary, as holder of a single family 
mortgage, determines that the prerequisites to 
foreclosure set forth in section 3755 of this title 
are satisfied, the Secretary may request the 
foreclosure commissioner to commence fore-
closure of a single family mortgage. Upon such 
request, the foreclosure commissioner shall 
commence foreclosure of the mortgage, by com-
mencing service of a notice of default and fore-
closure sale in accordance with sections 3757 and 
3758 of this title. 

(b) Designation of substitute foreclosure commis-
sioner 

After commencement of a foreclosure under 
this chapter, the Secretary may designate a sub-
stitute foreclosure commissioner at any time 
before the time of the foreclosure sale, and the 
foreclosure shall continue without prejudice, un-
less the substitute commissioner, in that com-
missioner’s sole discretion, finds that continu-
ation of the foreclosure sale will unfairly affect 
the interests of the mortgagor. If the substitute 
commissioner makes such a finding, the sub-
stitute commissioner shall cancel the fore-
closure sale, or adjourn such sale in accordance 
with section 3760(c) of this title. 

(c) Written notice 

Upon designation of a substitute foreclosure 
commissioner, a copy of the written notice of 
such designation described in section 3754 of this 
title shall be served— 

(1) by mail, as provided in section 3758 of this 
title (except that the minimum time periods 
between mailing and the date of foreclosure 
sale prescribed in such section shall not 
apply); or 

(2) in any other manner which, in the sub-
stitute commissioner’s sole discretion, is con-
ducive to achieving timely notice of such sub-
stitution. 

(Pub. L. 103–327, title II, Sept. 28, 1994, 108 Stat. 
2316.) 

CODIFICATION 

Section is based on section 807 of title VIII of S. 2281, 
One Hundred Third Congress, as reported July 13, 1994, 
which was enacted into law by Pub. L. 103–327. 

§ 3757. Notice of default and foreclosure sale 

The notice of default and foreclosure sale to be 
served in accordance with this chapter shall set 
forth— 

(1) the name and address of the foreclosure 
commissioner; 

(2) the date on which the notice is issued; 
(3) the names of— 

(A) the Secretary; 
(B) the original mortgagee (if other than 

the Secretary); and 
(C) the original mortgagor; 

(4) the street address or a description of the 
location of the security property, and a de-
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