§503

§503. Remedies for infringement: Impounding
and disposition of infringing articles

(a)(1) At any time while an action under this
title is pending, the court may order the im-
pounding, on such terms as it may deem reason-
able—

(A) of all copies or phonorecords claimed to
have been made or used in violation of the ex-
clusive right of the copyright owner;

(B) of all plates, molds, matrices, masters,
tapes, film negatives, or other articles by
means of which such copies or phonorecords
may be reproduced; and

(C) of records documenting the manufacture,
sale, or receipt of things involved in any such
violation, provided that any records seized
under this subparagraph shall be taken into
the custody of the court.

(2) For impoundments of records ordered under
paragraph (1)(C), the court shall enter an appro-
priate protective order with respect to discovery
and use of any records or information that has
been impounded. The protective order shall pro-
vide for appropriate procedures to ensure that
confidential, private, proprietary, or privileged
information contained in such records is not im-
properly disclosed or used.

(3) The relevant provisions of paragraphs (2)
through (11) of section 34(d) of the Trademark
Act (156 U.S.C. 1116(d)(2) through (11)) shall ex-
tend to any impoundment of records ordered
under paragraph (1)(C) that is based upon an ex
parte application, notwithstanding the provi-
sions of rule 65 of the Federal Rules of Civil Pro-
cedure. Any references in paragraphs (2) through
(11) of section 34(d) of the Trademark Act to sec-
tion 32 of such Act shall be read as references to
section 501 of this title, and references to use of
a counterfeit mark in connection with the sale,
offering for sale, or distribution of goods or serv-
ices shall be read as references to infringement
of a copyright.

(b) As part of a final judgment or decree, the
court may order the destruction or other reason-
able disposition of all copies or phonorecords
found to have been made or used in violation of
the copyright owner’s exclusive rights, and of
all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which
such copies or phonorecords may be reproduced.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2585; Pub. L. 110403, title I, §102(a), Oct. 13, 2008,
122 Stat. 4258; Pub. L. 111-295, §6(d), Dec. 9, 2010,
124 Stat. 3181.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

The two subsections of section 503 deal respectively
with the courts’ power to impound allegedly infringing
articles during the time an action is pending, and to
order the destruction or other disposition of articles
found to be infringing. In both cases the articles af-
fected include ‘‘all copies or phonorecords’ which are
claimed or found ‘‘to have been made or used in viola-
tion of the copyright owner’s exclusive rights,” and
also ‘‘all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which such
copies of phonorecords may be reproduced.” The alter-
native phrase ‘‘made or used’ in both subsections en-
ables a court to deal as it sees fit with articles which,
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though reproduced and acquired lawfully, have been
used for infringing purposes such as rentals, perform-
ances, and displays.

Articles may be impounded under subsection (a) “‘at
any time while an action under this title is pending,”
thus permitting seizures of articles alleged to be in-
fringing as soon as suit has been filed and without
waiting for an injunction. The same subsection empow-
ers the court to order impounding ‘‘on such terms as it
may deem reasonable.” The present Supreme Court
rules with respect to seizure and impounding were is-
sued even though there is no specific provision author-
izing them in the copyright statute, and there appears
no need for including a special provision on the point
in the bill.

Under section 101(d) of the present statute [section
101(d) of former title 17], articles found to be infringing
may be ordered to be delivered up for destruction. Sec-
tion 503(b) of the bill would make this provision more
flexible by giving the court discretion to order ‘de-
struction or other reasonable disposition’ of the arti-
cles found to be infringing. Thus, as part of its final
judgment or decree, the court could order the infring-
ing articles sold, delivered to the plaintiff, or disposed
of in some other way that would avoid needless waste
and best serve the ends of justice.

REFERENCES IN TEXT

The Trademark Act, referred to in subsec. (a)(@3),
probably means the Trademark Act of 1946, act July 5,
1946, ch. 540, 60 Stat. 427, also popularly known as the
Lanham Act, which is classified generally to chapter 22
of Title 15, Commerce and Trade. Section 32 of the Act
is classified to section 1114 of Title 15. For complete
classification of this Act to the Code, see Short Title
note set out under section 1051 of Title 15 and Tables.

The Federal Rules of Civil Procedure, referred to in
subsec. (a)(3), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

AMENDMENTS

2010—Subsec. (a)(1)(B). Pub. L. 111-295 substituted
‘‘copies or phonorecords’ for ‘‘copies of phonorecords’.

2008—Subsec. (a). Pub. L. 110403 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘“At any time while an action under this title is
pending, the court may order the impounding, on such
terms as it may deem reasonable, of all copies or
phonorecords claimed to have been made or used in vio-
lation of the copyright owner’s exclusive rights, and of
all plates, molds, matrices, masters, tapes, film nega-
tives, or other articles by means of which such copies
or phonorecords may be reproduced.”

§504. Remedies for infringement: Damages and
profits

(a) IN GENERAL.—Except as otherwise provided
by this title, an infringer of copyright is liable
for either—

(1) the copyright owner’s actual damages
and any additional profits of the infringer, as
provided by subsection (b); or

(2) statutory damages, as provided by sub-
section (c).

(b) ACTUAL DAMAGES AND PROFITS.—The copy-
right owner is entitled to recover the actual
damages suffered by him or her as a result of the
infringement, and any profits of the infringer
that are attributable to the infringement and
are not taken into account in computing the ac-
tual damages. In establishing the infringer’s
profits, the copyright owner is required to
present proof only of the infringer’s gross reve-
nue, and the infringer is required to prove his or
her deductible expenses and the elements of
profit attributable to factors other than the
copyrighted work.
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