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Food and Drugs. For complete classification of this Act 
to the Code, see Short Title note set out under section 
801 of Title 21 and Tables. 

The Americans with Disabilities Act of 1990, referred 
to in subsec. (l), is Pub. L. 101–336, July 26, 1990, 104 
Stat. 327, as amended, which is classified principally to 
chapter 126 (§ 12101 et seq.) of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 12101 of Title 42 and Tables. 

The Rehabilitation Act of 1973, referred to in subsec. 
(l), is Pub. L. 93–112, Sept. 26, 1973, 87 Stat. 355, as 
amended. Title V of the Act is classified generally to 
subchapter V (§ 790 et seq.) of chapter 16 of Title 29, 
Labor. For complete classification of this Act to the 
Code, see Short Title note set out under section 701 of 
Title 29 and Tables. 

PRIOR PROVISIONS 

A prior section 1415, Pub. L. 91–230, title VI, § 615, as 
added Pub. L. 105–17, title I, § 101, June 4, 1997, 111 Stat. 
88; amended Pub. L. 106–25, § 6(a), Apr. 29, 1999, 113 Stat. 
49, related to procedural safeguards, prior to the gen-
eral amendment of subchapters I to IV of this chapter 
by Pub. L. 108–446. 

Another prior section 1415, Pub. L. 91–230, title VI, 
§ 615, as added Pub. L. 94–142, § 5(a), Nov. 29, 1975, 89 
Stat. 788; amended Pub. L. 99–372, §§ 2, 3, Aug. 5, 1986, 100 
Stat. 796, 797; Pub. L. 100–630, title I, § 102(e), Nov. 7, 
1988, 102 Stat. 3294; Pub. L. 101–476, title IX, 
§ 901(b)(71)–(75), Oct. 30, 1990, 104 Stat. 1145; Pub. L. 
102–119, § 25(b), Oct. 7, 1991, 105 Stat. 607; Pub. L. 103–382, 
title III, § 314(a)(1), Oct. 20, 1994, 108 Stat. 3936, related 
to procedural safeguards, prior to the general amend-
ment of subchapters I to IV of this chapter by Pub. L. 
105–17. 

§ 1416. Monitoring, technical assistance, and en-
forcement 

(a) Federal and State monitoring 

(1) In general 

The Secretary shall— 
(A) monitor implementation of this sub-

chapter through— 
(i) oversight of the exercise of general 

supervision by the States, as required in 
section 1412(a)(11) of this title; and 

(ii) the State performance plans, de-
scribed in subsection (b); 

(B) enforce this subchapter in accordance 
with subsection (e); and 

(C) require States to— 
(i) monitor implementation of this sub-

chapter by local educational agencies; and 
(ii) enforce this subchapter in accord-

ance with paragraph (3) and subsection (e). 

(2) Focused monitoring 

The primary focus of Federal and State 
monitoring activities described in paragraph 
(1) shall be on— 

(A) improving educational results and 
functional outcomes for all children with 
disabilities; and 

(B) ensuring that States meet the program 
requirements under this subchapter, with a 
particular emphasis on those requirements 
that are most closely related to improving 
educational results for children with disabil-
ities. 

(3) Monitoring priorities 

The Secretary shall monitor the States, and 
shall require each State to monitor the local 

educational agencies located in the State (ex-
cept the State exercise of general supervisory 
responsibility), using quantifiable indicators 
in each of the following priority areas, and 
using such qualitative indicators as are needed 
to adequately measure performance in the fol-
lowing priority areas: 

(A) Provision of a free appropriate public 
education in the least restrictive environ-
ment. 

(B) State exercise of general supervisory 
authority, including child find, effective 
monitoring, the use of resolution sessions, 
mediation, voluntary binding arbitration, 
and a system of transition services as de-
fined in sections 1401(34) and 1437(a)(9) of this 
title. 

(C) Disproportionate representation of ra-
cial and ethnic groups in special education 
and related services, to the extent the rep-
resentation is the result of inappropriate 
identification. 

(4) Permissive areas of review 

The Secretary shall consider other relevant 
information and data, including data provided 
by States under section 1418 of this title. 

(b) State performance plans 

(1) Plan 

(A) In general 

Not later than 1 year after December 3, 
2004, each State shall have in place a per-
formance plan that evaluates that State’s 
efforts to implement the requirements and 
purposes of this subchapter and describes 
how the State will improve such implemen-
tation. 

(B) Submission for approval 

Each State shall submit the State’s per-
formance plan to the Secretary for approval 
in accordance with the approval process de-
scribed in subsection (c). 

(C) Review 

Each State shall review its State perform-
ance plan at least once every 6 years and 
submit any amendments to the Secretary. 

(2) Targets 

(A) In general 

As a part of the State performance plan 
described under paragraph (1), each State 
shall establish measurable and rigorous tar-
gets for the indicators established under the 
priority areas described in subsection (a)(3). 

(B) Data collection 

(i) In general 

Each State shall collect valid and reli-
able information as needed to report annu-
ally to the Secretary on the priority areas 
described in subsection (a)(3). 

(ii) Rule of construction 

Nothing in this chapter shall be con-
strued to authorize the development of a 
nationwide database of personally identifi-
able information on individuals involved 
in studies or other collections of data 
under this subchapter. 
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(C) Public reporting and privacy 

(i) In general 

The State shall use the targets estab-
lished in the plan and priority areas de-
scribed in subsection (a)(3) to analyze the 
performance of each local educational 
agency in the State in implementing this 
subchapter. 

(ii) Report 

(I) Public report 

The State shall report annually to the 
public on the performance of each local 
educational agency located in the State 
on the targets in the State’s perform-
ance plan. The State shall make the 
State’s performance plan available 
through public means, including by post-
ing on the website of the State edu-
cational agency, distribution to the 
media, and distribution through public 
agencies. 

(II) State performance report 

The State shall report annually to the 
Secretary on the performance of the 
State under the State’s performance 
plan. 

(iii) Privacy 

The State shall not report to the public 
or the Secretary any information on per-
formance that would result in the disclo-
sure of personally identifiable information 
about individual children or where the 
available data is insufficient to yield sta-
tistically reliable information. 

(c) Approval process 

(1) Deemed approval 

The Secretary shall review (including the 
specific provisions described in subsection (b)) 
each performance plan submitted by a State 
pursuant to subsection (b)(1)(B) and the plan 
shall be deemed to be approved by the Sec-
retary unless the Secretary makes a written 
determination, prior to the expiration of the 
120-day period beginning on the date on which 
the Secretary received the plan, that the plan 
does not meet the requirements of this sec-
tion, including the specific provisions de-
scribed in subsection (b). 

(2) Disapproval 

The Secretary shall not finally disapprove a 
performance plan, except after giving the 
State notice and an opportunity for a hearing. 

(3) Notification 

If the Secretary finds that the plan does not 
meet the requirements, in whole or in part, of 
this section, the Secretary shall— 

(A) give the State notice and an oppor-
tunity for a hearing; and 

(B) notify the State of the finding, and in 
such notification shall— 

(i) cite the specific provisions in the plan 
that do not meet the requirements; and 

(ii) request additional information, only 
as to the provisions not meeting the re-
quirements, needed for the plan to meet 
the requirements of this section. 

(4) Response 

If the State responds to the Secretary’s noti-
fication described in paragraph (3)(B) during 
the 30-day period beginning on the date on 
which the State received the notification, and 
resubmits the plan with the requested infor-
mation described in paragraph (3)(B)(ii), the 
Secretary shall approve or disapprove such 
plan prior to the later of— 

(A) the expiration of the 30-day period be-
ginning on the date on which the plan is re-
submitted; or 

(B) the expiration of the 120-day period de-
scribed in paragraph (1). 

(5) Failure to respond 

If the State does not respond to the Sec-
retary’s notification described in paragraph 
(3)(B) during the 30-day period beginning on 
the date on which the State received the noti-
fication, such plan shall be deemed to be dis-
approved. 

(d) Secretary’s review and determination 

(1) Review 

The Secretary shall annually review the 
State performance report submitted pursuant 
to subsection (b)(2)(C)(ii)(II) in accordance 
with this section. 

(2) Determination 

(A) In general 

Based on the information provided by the 
State in the State performance report, infor-
mation obtained through monitoring visits, 
and any other public information made 
available, the Secretary shall determine if 
the State— 

(i) meets the requirements and purposes 
of this subchapter; 

(ii) needs assistance in implementing the 
requirements of this subchapter; 

(iii) needs intervention in implementing 
the requirements of this subchapter; or 

(iv) needs substantial intervention in im-
plementing the requirements of this sub-
chapter. 

(B) Notice and opportunity for a hearing 

For determinations made under clause (iii) 
or (iv) of subparagraph (A), the Secretary 
shall provide reasonable notice and an op-
portunity for a hearing on such determina-
tion. 

(e) Enforcement 

(1) Needs assistance 

If the Secretary determines, for 2 consecu-
tive years, that a State needs assistance under 
subsection (d)(2)(A)(ii) in implementing the re-
quirements of this subchapter, the Secretary 
shall take 1 or more of the following actions: 

(A) Advise the State of available sources of 
technical assistance that may help the State 
address the areas in which the State needs 
assistance, which may include assistance 
from the Office of Special Education Pro-
grams, other offices of the Department of 
Education, other Federal agencies, technical 
assistance providers approved by the Sec-
retary, and other federally funded nonprofit 
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agencies, and require the State to work with 
appropriate entities. Such technical assist-
ance may include— 

(i) the provision of advice by experts to 
address the areas in which the State needs 
assistance, including explicit plans for ad-
dressing the area for concern within a 
specified period of time; 

(ii) assistance in identifying and imple-
menting professional development, in-
structional strategies, and methods of in-
struction that are based on scientifically 
based research; 

(iii) designating and using distinguished 
superintendents, principals, special edu-
cation administrators, special education 
teachers, and other teachers to provide ad-
vice, technical assistance, and support; 
and 

(iv) devising additional approaches to 
providing technical assistance, such as col-
laborating with institutions of higher edu-
cation, educational service agencies, na-
tional centers of technical assistance sup-
ported under subchapter IV, and private 
providers of scientifically based technical 
assistance. 

(B) Direct the use of State-level funds 
under section 1411(e) of this title on the area 
or areas in which the State needs assistance. 

(C) Identify the State as a high-risk grant-
ee and impose special conditions on the 
State’s grant under this subchapter. 

(2) Needs intervention 

If the Secretary determines, for 3 or more 
consecutive years, that a State needs inter-
vention under subsection (d)(2)(A)(iii) in im-
plementing the requirements of this sub-
chapter, the following shall apply: 

(A) The Secretary may take any of the ac-
tions described in paragraph (1). 

(B) The Secretary shall take 1 or more of 
the following actions: 

(i) Require the State to prepare a correc-
tive action plan or improvement plan if 
the Secretary determines that the State 
should be able to correct the problem 
within 1 year. 

(ii) Require the State to enter into a 
compliance agreement under section 457 of 
the General Education Provisions Act [20 
U.S.C. 1234f], if the Secretary has reason to 
believe that the State cannot correct the 
problem within 1 year. 

(iii) For each year of the determination, 
withhold not less than 20 percent and not 
more than 50 percent of the State’s funds 
under section 1411(e) of this title, until the 
Secretary determines the State has suffi-
ciently addressed the areas in which the 
State needs intervention. 

(iv) Seek to recover funds under section 
452 of the General Education Provisions 
Act [20 U.S.C. 1234a]. 

(v) Withhold, in whole or in part, any 
further payments to the State under this 
subchapter pursuant to paragraph (5). 

(vi) Refer the matter for appropriate en-
forcement action, which may include re-
ferral to the Department of Justice. 

(3) Needs substantial intervention 

Notwithstanding paragraph (1) or (2), at any 
time that the Secretary determines that a 
State needs substantial intervention in imple-
menting the requirements of this subchapter 
or that there is a substantial failure to comply 
with any condition of a State educational 
agency’s or local educational agency’s eligi-
bility under this subchapter, the Secretary 
shall take 1 or more of the following actions: 

(A) Recover funds under section 452 of the 
General Education Provisions Act [20 U.S.C. 
1234a]. 

(B) Withhold, in whole or in part, any fur-
ther payments to the State under this sub-
chapter. 

(C) Refer the case to the Office of the In-
spector General at the Department of Edu-
cation. 

(D) Refer the matter for appropriate en-
forcement action, which may include refer-
ral to the Department of Justice. 

(4) Opportunity for hearing 

(A) Withholding funds 

Prior to withholding any funds under this 
section, the Secretary shall provide reason-
able notice and an opportunity for a hearing 
to the State educational agency involved. 

(B) Suspension 

Pending the outcome of any hearing to 
withhold payments under subsection (b), the 
Secretary may suspend payments to a recip-
ient, suspend the authority of the recipient 
to obligate funds under this subchapter, or 
both, after such recipient has been given 
reasonable notice and an opportunity to 
show cause why future payments or author-
ity to obligate funds under this subchapter 
should not be suspended. 

(5) Report to Congress 

The Secretary shall report to the Committee 
on Education and the Workforce of the House 
of Representatives and the Committee on 
Health, Education, Labor, and Pensions of the 
Senate within 30 days of taking enforcement 
action pursuant to paragraph (1), (2), or (3), on 
the specific action taken and the reasons why 
enforcement action was taken. 

(6) Nature of withholding 

(A) Limitation 

If the Secretary withholds further pay-
ments pursuant to paragraph (2) or (3), the 
Secretary may determine— 

(i) that such withholding will be limited 
to programs or projects, or portions of pro-
grams or projects, that affected the Sec-
retary’s determination under subsection 
(d)(2); or 

(ii) that the State educational agency 
shall not make further payments under 
this subchapter to specified State agencies 
or local educational agencies that caused 
or were involved in the Secretary’s deter-
mination under subsection (d)(2). 

(B) Withholding until rectified 

Until the Secretary is satisfied that the 
condition that caused the initial withhold-
ing has been substantially rectified— 
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(i) payments to the State under this sub-
chapter shall be withheld in whole or in 
part; and 

(ii) payments by the State educational 
agency under this subchapter shall be lim-
ited to State agencies and local edu-
cational agencies whose actions did not 
cause or were not involved in the Sec-
retary’s determination under subsection 
(d)(2), as the case may be. 

(7) Public attention 

Any State that has received notice under 
subsection (d)(2) shall, by means of a public 
notice, take such measures as may be nec-
essary to bring the pendency of an action pur-
suant to this subsection to the attention of 
the public within the State. 

(8) Judicial review 

(A) In general 

If any State is dissatisfied with the Sec-
retary’s action with respect to the eligi-
bility of the State under section 1412 of this 
title, such State may, not later than 60 days 
after notice of such action, file with the 
United States court of appeals for the cir-
cuit in which such State is located a peti-
tion for review of that action. A copy of the 
petition shall be transmitted by the clerk of 
the court to the Secretary. The Secretary 
thereupon shall file in the court the record 
of the proceedings upon which the Sec-
retary’s action was based, as provided in sec-
tion 2112 of title 28. 

(B) Jurisdiction; review by United States Su-
preme Court 

Upon the filing of such petition, the court 
shall have jurisdiction to affirm the action 
of the Secretary or to set it aside, in whole 
or in part. The judgment of the court shall 
be subject to review by the Supreme Court 
of the United States upon certiorari or cer-
tification as provided in section 1254 of title 
28. 

(C) Standard of review 

The findings of fact by the Secretary, if 
supported by substantial evidence, shall be 
conclusive, but the court, for good cause 
shown, may remand the case to the Sec-
retary to take further evidence, and the Sec-
retary may thereupon make new or modified 
findings of fact and may modify the Sec-
retary’s previous action, and shall file in the 
court the record of the further proceedings. 
Such new or modified findings of fact shall 
be conclusive if supported by substantial 
evidence. 

(f) State enforcement 

If a State educational agency determines that 
a local educational agency is not meeting the 
requirements of this subchapter, including the 
targets in the State’s performance plan, the 
State educational agency shall prohibit the 
local educational agency from reducing the 
local educational agency’s maintenance of effort 
under section 1413(a)(2)(C) of this title for any 
fiscal year. 

(g) Rule of construction 

Nothing in this section shall be construed to 
restrict the Secretary from utilizing any au-

thority under the General Education Provisions 
Act [20 U.S.C. 1221 et seq.] to monitor and en-
force the requirements of this chapter. 

(h) Divided State agency responsibility 

For purposes of this section, where respon-
sibility for ensuring that the requirements of 
this subchapter are met with respect to children 
with disabilities who are convicted as adults 
under State law and incarcerated in adult pris-
ons is assigned to a public agency other than the 
State educational agency pursuant to section 
1412(a)(11)(C) of this title, the Secretary, in in-
stances where the Secretary finds that the fail-
ure to comply substantially with the provisions 
of this subchapter are related to a failure by the 
public agency, shall take appropriate corrective 
action to ensure compliance with this sub-
chapter, except that— 

(1) any reduction or withholding of pay-
ments to the State shall be proportionate to 
the total funds allotted under section 1411 of 
this title to the State as the number of eligi-
ble children with disabilities in adult prisons 
under the supervision of the other public agen-
cy is proportionate to the number of eligible 
individuals with disabilities in the State under 
the supervision of the State educational agen-
cy; and 

(2) any withholding of funds under paragraph 
(1) shall be limited to the specific agency re-
sponsible for the failure to comply with this 
subchapter. 

(i) Data capacity and technical assistance review 

The Secretary shall— 
(1) review the data collection and analysis 

capacity of States to ensure that data and in-
formation determined necessary for imple-
mentation of this section is collected, ana-
lyzed, and accurately reported to the Sec-
retary; and 

(2) provide technical assistance (from funds 
reserved under section 1411(c) of this title), 
where needed, to improve the capacity of 
States to meet the data collection require-
ments. 

(Pub. L. 91–230, title VI, § 616, as added Pub. L. 
108–446, title I, § 101, Dec. 3, 2004, 118 Stat. 2731.) 

REFERENCES IN TEXT 

The General Education Provisions Act, referred to in 
subsec. (g), is title IV of Pub. L. 90–247, Jan. 2, 1968, 81 
Stat. 814, as amended, which is classified generally to 
chapter 31 (§ 1221 et seq.) of this title. For complete 
classification of this Act to the Code, see section 1221 
of this title and Tables. 

PRIOR PROVISIONS 

A prior section 1416, Pub. L. 91–230, title VI, § 616, as 
added Pub. L. 105–17, title I, § 101, June 4, 1997, 111 Stat. 
99, related to withholding of payments and judicial re-
view, prior to the general amendment of subchapters I 
to IV of this chapter by Pub. L. 108–446. 

Another prior section 1416, Pub. L. 91–230, title VI, 
§ 616, as added Pub. L. 94–142, § 5(a), Nov. 29, 1975, 89 
Stat. 789; amended Pub. L. 98–199, § 3(b), Dec. 2, 1983, 97 
Stat. 1358; Pub. L. 100–630, title I, § 102(f), Nov. 7, 1988, 
102 Stat. 3294; Pub. L. 101–476, title IX, § 901(b)(76), Oct. 
30, 1990, 104 Stat. 1145; Pub. L. 102–119, § 25(b), Oct. 7, 
1991, 105 Stat. 607, related to withholding of payments, 
prior to the general amendment of subchapters I to IV 
of this chapter by Pub. L. 105–17. 
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§ 1417. Administration 

(a) Responsibilities of Secretary 

The Secretary shall— 
(1) cooperate with, and (directly or by grant 

or contract) furnish technical assistance nec-
essary to, a State in matters relating to— 

(A) the education of children with disabil-
ities; and 

(B) carrying out this subchapter; and 

(2) provide short-term training programs and 
institutes. 

(b) Prohibition against Federal mandates, direc-
tion, or control 

Nothing in this chapter shall be construed to 
authorize an officer or employee of the Federal 
Government to mandate, direct, or control a 
State, local educational agency, or school’s spe-
cific instructional content, academic achieve-
ment standards and assessments, curriculum, or 
program of instruction. 

(c) Confidentiality 

The Secretary shall take appropriate action, 
in accordance with section 1232g of this title, to 
ensure the protection of the confidentiality of 
any personally identifiable data, information, 
and records collected or maintained by the Sec-
retary and by State educational agencies and 
local educational agencies pursuant to this sub-
chapter. 

(d) Personnel 

The Secretary is authorized to hire qualified 
personnel necessary to carry out the Secretary’s 
duties under subsection (a), under section 1418 of 
this title, and under part D of subchapter IV, 
without regard to the provisions of title 5 relat-
ing to appointments in the competitive service 
and without regard to chapter 51 and subchapter 
III of chapter 53 of such title relating to classi-
fication and general schedule pay rates, except 
that no more than 20 such personnel shall be em-
ployed at any time. 

(e) Model forms 

Not later than the date that the Secretary 
publishes final regulations under this chapter, 
to implement amendments made by the Individ-
uals with Disabilities Education Improvement 
Act of 2004, the Secretary shall publish and dis-
seminate widely to States, local educational 
agencies, and parent and community training 
and information centers— 

(1) a model IEP form; 
(2) a model individualized family service 

plan (IFSP) form; 
(3) a model form of the notice of procedural 

safeguards described in section 1415(d) of this 
title; and 

(4) a model form of the prior written notice 
described in subsections (b)(3) and (c)(1) of sec-
tion 1415 of this title that is consistent with 
the requirements of this subchapter and is suf-
ficient to meet such requirements. 

(Pub. L. 91–230, title VI, § 617, as added Pub. L. 
108–446, title I, § 101, Dec. 3, 2004, 118 Stat. 2737.) 

REFERENCES IN TEXT 

The provisions of title 5 relating to appointments in 
the competitive service, referred to in subsec. (d), are 

classified generally to section 3301 et seq. of Title 5, 
Government Organization and Employees. 

The Individuals with Disabilities Education Improve-
ment Act of 2004, referred to in subsec. (e), is Pub. L. 
108–446, Dec. 3, 2004, 118 Stat. 2647. For complete classi-
fication of this Act to the Code, see Short Title of 2004 
Amendment note set out under section 1400 of this title 
and Tables. 

PRIOR PROVISIONS 

A prior section 1417, Pub. L. 91–230, title VI, § 617, as 
added Pub. L. 105–17, title I, § 101, June 4, 1997, 111 Stat. 
100, related to Secretary’s administrative duties, prior 
to the general amendment of subchapters I to IV of this 
chapter by Pub. L. 108–446. 

Another prior section 1417, Pub. L. 91–230, title VI, 
§ 617, as added Pub. L. 94–142, § 5(a), Nov. 29, 1975, 89 
Stat. 791; amended Pub. L. 98–199, § 3(b), Dec. 2, 1983, 97 
Stat. 1358; Pub. L. 100–630, title I, § 102(g), Nov. 7, 1988, 
102 Stat. 3295; Pub. L. 101–476, title IX, § 901(b)(77), (78), 
Oct. 30, 1990, 104 Stat. 1145; Pub. L. 102–119, § 25(a)(7), (b), 
Oct. 7, 1991, 105 Stat. 606, 607, related to Secretary’s ad-
ministrative duties, prior to the general amendment of 
subchapters I to IV of this chapter by Pub. L. 105–17. 

§ 1418. Program information 

(a) In general 

Each State that receives assistance under this 
subchapter, and the Secretary of the Interior, 
shall provide data each year to the Secretary of 
Education and the public on the following: 

(1)(A) The number and percentage of chil-
dren with disabilities, by race, ethnicity, lim-
ited English proficiency status, gender, and 
disability category, who are in each of the fol-
lowing separate categories: 

(i) Receiving a free appropriate public edu-
cation. 

(ii) Participating in regular education. 
(iii) In separate classes, separate schools 

or facilities, or public or private residential 
facilities. 

(iv) For each year of age from age 14 
through 21, stopped receiving special edu-
cation and related services because of pro-
gram completion (including graduation with 
a regular secondary school diploma), or 
other reasons, and the reasons why those 
children stopped receiving special education 
and related services. 

(v)(I) Removed to an interim alternative 
educational setting under section 1415(k)(1) 
of this title. 

(II) The acts or items precipitating those 
removals. 

(III) The number of children with disabil-
ities who are subject to long-term suspen-
sions or expulsions. 

(B) The number and percentage of children 
with disabilities, by race, gender, and eth-
nicity, who are receiving early intervention 
services. 

(C) The number and percentage of children 
with disabilities, by race, gender, and eth-
nicity, who, from birth through age 2, stopped 
receiving early intervention services because 
of program completion or for other reasons. 

(D) The incidence and duration of discipli-
nary actions by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, of children with disabilities, 
including suspensions of 1 day or more. 
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