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Memorandum for the Heads of Executive Depart-
ments and Agencies

The United States Government has a unique legal re-
lationship with Native American tribal governments as
set forth in the Constitution of the United States, trea-
ties, statutes, and court decisions. As executive depart-
ments and agencies undertake activities affecting Na-
tive American tribal rights or trust resources, such ac-
tivities should be implemented in a knowledgeable,
sensitive manner respectful of tribal sovereignty.
Today, as part of an historic meeting, I am outlining
principles that executive departments and agencies, in-
cluding every component bureau and office, are to fol-
low in their interactions with Native American tribal
governments. The purpose of these principles is to clar-
ify our responsibility to ensure that the Federal Gov-
ernment operates within a government-to-government
relationship with federally recognized Native American
tribes. I am strongly committed to building a more ef-
fective day-to-day working relationship reflecting re-
spect for the rights of self-government due the sov-
ereign tribal governments.

In order to ensure that the rights of sovereign tribal
governments are fully respected, executive branch ac-
tivities shall be guided by the following:

(a) The head of each executive department and agen-
cy shall be responsible for ensuring that the depart-
ment or agency operates within a government-to-gov-
ernment relationship with federally recognized tribal
governments.

(b) Each executive department and agency shall con-
sult, to the greatest extent practicable and to the ex-
tent permitted by law, with tribal governments prior to
taking actions that affect federally recognized tribal
governments. All such consultations are to be open and
candid so that all interested parties may evaluate for
themselves the potential impact of relevant proposals.

(c) Each executive department and agency shall as-
sess the impact of Federal Government plans, projects,
programs, and activities on tribal trust resources and
assure that tribal government rights and concerns are
considered during the development of such plans,
projects, programs, and activities.

(d) Each executive department and agency shall take
appropriate steps to remove any procedural impedi-
ments to working directly and effectively with tribal
governments on activities that affect the trust prop-
erty and/or governmental rights of the tribes.

(e) Each executive department and agency shall work
cooperatively with other Federal departments and
agencies to enlist their interest and support in coopera-
tive efforts, where appropriate, to accomplish the goals
of this memorandum.

(f) Each executive department and agency shall apply
the requirements of Executive Orders Nos. 12875 (‘‘En-
hancing the Intergovernmental Partnership’’) [former 5
U.S.C. 601 note] and 12866 (‘‘Regulatory Planning and
Review’) [6 U.S.C. 601 note] to design solutions and tai-
lor Federal programs, in appropriate circumstances, to
address specific or unique needs of tribal communities.

The head of each executive department and agency
shall ensure that the department or agency’s bureaus
and components are fully aware of this memorandum,
through publication or other means, and that they are
in compliance with its requirements.

This memorandum is intended only to improve the
internal management of the executive branch and is
not intended to, and does not, create any right to ad-
ministrative or judicial review, or any other right or
benefit or trust responsibility, substantive or proce-
dural, enforceable by a party against the United States,
its agencies or instrumentalities, its officers or em-
ployees, or any other person.

The Director of the Office of Management and Budget
is authorized and directed to publish this memorandum
in the Federal Register.

WILLIAM J. CLINTON.

TRIBAL CONSULTATION

Memorandum of President of the United States, Nov.
5, 2009, 74 F.R. 57881, provided:

Memorandum for the Heads of Executive Depart-
ments And Agencies

The United States has a unique legal and political re-
lationship with Indian tribal governments, established
through and confirmed by the Constitution of the
United States, treaties, statutes, executive orders, and
judicial decisions. In recognition of that special rela-
tionship, pursuant to Executive Order 13175 of Novem-
ber 6, 2000, executive departments and agencies (agen-
cies) are charged with engaging in regular and mean-
ingful consultation and collaboration with tribal offi-
cials in the development of Federal policies that have
tribal implications, and are responsible for strengthen-
ing the government-to-government relationship be-
tween the United States and Indian tribes.

History has shown that failure to include the voices
of tribal officials in formulating policy affecting their
communities has all too often led to undesirable and,
at times, devastating and tragic results. By contrast,
meaningful dialogue between Federal officials and trib-
al officials has greatly improved Federal policy toward
Indian tribes. Consultation is a critical ingredient of a
sound and productive Federal-tribal relationship.

My Administration is committed to regular and
meaningful consultation and collaboration with tribal
officials in policy decisions that have tribal implica-
tions including, as an initial step, through complete
and consistent implementation of Executive Order
13175. Accordingly, I hereby direct each agency head to
submit to the Director of the Office of Management and
Budget (OMB), within 90 days after the date of this
memorandum, a detailed plan of actions the agency
will take to implement the policies and directives of
Executive Order 13175. This plan shall be developed
after consultation by the agency with Indian tribes and
tribal officials as defined in Executive Order 13175. I
also direct each agency head to submit to the Director
of the OMB, within 270 days after the date of this
memorandum, and annually thereafter, a progress re-
port on the status of each action included in its plan
together with any proposed updates to its plan.

Each agency’s plan and subsequent reports shall des-
ignate an appropriate official to coordinate implemen-
tation of the plan and preparation of progress reports
required by this memorandum. The Assistant to the
President for Domestic Policy and the Director of the
OMB shall review agency plans and subsequent reports
for consistency with the policies and directives of Exec-
utive Order 13175.

In addition, the Director of the OMB, in coordination
with the Assistant to the President for Domestic Pol-
icy, shall submit to me, within 1 year from the date of
this memorandum, a report on the implementation of
Executive Order 13175 across the executive branch
based on the review of agency plans and progress re-
ports. Recommendations for improving the plans and
making the tribal consultation process more effective,
if any, should be included in this report.

The terms ‘“‘Indian tribe,” ‘‘tribal officials,” and
‘“‘policies that have tribal implications’ as used in this
memorandum are as defined in Executive Order 13175.

The Director of the OMB is hereby authorized and di-
rected to publish this memorandum in the Federal Reg-
ister.

This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, or enti-
ties, its officers, employees, or agents, or any other
person. Executive departments and agencies shall carry
out the provisions of this memorandum to the extent
permitted by law and consistent with their statutory
and regulatory authorities and their enforcement
mechanisms.

BARACK OBAMA.

§5302. Congressional declaration of policy

(a) Recognition of obligation of United States

The Congress hereby recognizes the obligation
of the United States to respond to the strong ex-
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pression of the Indian people for self-determina-
tion by assuring maximum Indian participation
in the direction of educational as well as other
Federal services to Indian communities so as to
render such services more responsive to the
needs and desires of those communities.

(b) Declaration of commitment

The Congress declares its commitment to the
maintenance of the Federal Government’s
unique and continuing relationship with, and re-
sponsibility to, individual Indian tribes and to
the Indian people as a whole through the estab-
lishment of a meaningful Indian self-determina-
tion policy which will permit an orderly transi-
tion from the Federal domination of programs
for, and services to, Indians to effective and
meaningful participation by the Indian people in
the planning, conduct, and administration of
those programs and services. In accordance with
this policy, the United States is committed to
supporting and assisting Indian tribes in the de-
velopment of strong and stable tribal govern-
ments, capable of administering quality pro-
grams and developing the economies of their re-
spective communities.

(c) Declaration of national goal

The Congress declares that a major national
goal of the United States is to provide the quan-
tity and quality of educational services and op-
portunities which will permit Indian children to
compete and excel in the life areas of their
choice, and to achieve the measure of self-deter-
mination essential to their social and economic
well-being.

(Pub. L. 93-638, §3, Jan. 4, 1975, 88 Stat. 2203; Pub.
L. 100472, title I, §102, Oct. 5, 1988, 102 Stat.
2285.)

CODIFICATION

Section was formerly classified to section 450a of this
title prior to editorial reclassification and renumbering
as this section.

AMENDMENTS

1988—Subsec. (b). Pub. L. 100472 added subsec. (b) and
struck out former subsec. (b) which read as follows:
“The Congress declares its commitment to the mainte-
nance of the Federal Government’s unique and continu-
ing relationship with and responsibility to the Indian
people through the establishment of a meaningful In-
dian self-determination policy which will permit an or-
derly transition from Federal domination of programs
for and services to Indians to effective and meaningful
participation by the Indian people in the planning, con-
duct, and administration of those programs and serv-
ices.”

§5303. Tribal and Federal advisory committees

Notwithstanding any other provision of law
(including any regulation), the Secretary of the
Interior and the Secretary of Health and Human
Services are authorized to jointly establish and
fund advisory committees or other advisory bod-
ies composed of members of Indian tribes or
members of Indian tribes and representatives of
the Federal Government to ensure tribal partici-
pation in the implementation of the Indian Self-
Determination and Education Assistance Act
(Public Law 93-638) [25 U.S.C. 5301 et seq.].

(Pub. L. 101-644, title II, §204, as added Pub. L.
103-435, §22(b), Nov. 2, 1994, 108 Stat. 4575.)
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REFERENCES IN TEXT

The Indian Self-Determination and Education Assist-
ance Act, referred to in text, is Pub. L. 93-638, Jan. 4,
1975, 88 Stat. 2203, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 5301 of
this title and Tables.

CODIFICATION

Section was enacted as part of the Indian Self-Deter-
mination and Education Assistance Act Amendments
of 1990, and not as part of the Indian Self-Determina-
tion and Education Assistance Act which comprises
this chapter.

Section was formerly classified to section 450a-1 of
this title prior to editorial reclassification and renum-
bering as this section.

§ 5304. Definitions

For purposes of this chapter, the term—

(a) ‘‘construction programs’” means pro-
grams for the planning, design, construction,
repair, improvement, and expansion of build-
ings or facilities, including, but not limited to,
housing, law enforcement and detention facili-
ties, sanitation and water systems, roads,
schools, administration and health facilities,
irrigation and agricultural work, and water
conservation, flood control, or port facilities;

(b) ‘“‘contract funding base’” means the base
level from which contract funding needs are
determined, including all contract costs;

(c) ‘“‘direct program costs’” means costs that
can be identified specifically with a particular
contract objective;

(d) “Indian’ means a person who is a mem-
ber of an Indian tribe;

(e) “Indian tribe” means any Indian tribe,
band, nation, or other organized group or com-
munity, including any Alaska Native village
or regional or village corporation as defined in
or established pursuant to the Alaska Native
Claims Settlement Act (85 Stat. 688) [43 U.S.C.
1601 et seq.], which is recognized as eligible for
the special programs and services provided by
the United States to Indians because of their
status as Indians;

(f) ““indirect costs’” means costs incurred for
a common or joint purpose benefiting more
than one contract objective, or which are not
readily assignable to the contract objectives
specifically benefited without effort dispropor-
tionate to the results achieved;

(g) ‘“‘indirect cost rate’” means the rate ar-
rived at through negotiation between an In-
dian tribe or tribal organization and the ap-
propriate Federal agency;

(h) “mature contract’> means a self-deter-
mination contract that has been continuously
operated by a tribal organization for three or
more years, and for which there are no signifi-
cant and material audit exceptions in the an-
nual financial audit of the tribal organization:
Provided, That upon the request of a tribal or-
ganization or the tribal organization’s Indian
tribe for purposes of section 5321(a) of this
title, a contract of the tribal organization
which meets this definition shall be considered
to be a mature contract;

(i) ““Secretary’’, unless otherwise designated,
means either the Secretary of Health and
Human Services or the Secretary of the Inte-
rior or both;
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