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mulgated under section 5397 of this title or the
authorities specified in section 5385(b) of this
title for a compact or funding agreement en-
tered into with the Indian Health Service
under this subchapter, to the Secretary identi-
fying the applicable Federal regulation sought
to be waived and the basis for the request.

(2) Approval

Not later than 90 days after receipt by the
Secretary of a written request by an Indian
tribe to waive application of a regulation for a
compact or funding agreement entered into
under this subchapter, the Secretary shall ei-
ther approve or deny the requested waiver in
writing. A denial may be made only upon a
specific finding by the Secretary that identi-
fied language in the regulation may not be
waived because such waiver is prohibited by
Federal law. A failure to approve or deny a
waiver request not later than 90 days after re-
ceipt shall be deemed an approval of such re-
quest. The Secretary’s decision shall be final
for the Department.

(c) Access to Federal property

In connection with any compact or funding
agreement executed pursuant to this subchapter
or an agreement negotiated under the Tribal
Self-Governance Demonstration Project estab-
lished under title III,! as in effect before August
18, 2000, upon the request of an Indian tribe, the
Secretary—

(1) shall permit an Indian tribe to use exist-
ing school buildings, hospitals, and other fa-
cilities and all equipment therein or apper-
taining thereto and other personal property
owned by the Government within the Sec-
retary’s jurisdiction under such terms and
conditions as may be agreed upon by the Sec-
retary and the Indian tribe for their use and
maintenance;

(2) may donate to an Indian tribe title to
any personal or real property found to be ex-
cess to the needs of any agency of the Depart-
ment, or the General Services Administration,
except that—

(A) subject to the provisions of subpara-
graph (B), title to property and equipment
furnished by the Federal Government for use
in the performance of the compact or fund-
ing agreement or purchased with funds
under any compact or funding agreement
shall, unless otherwise requested by the In-
dian tribe, vest in the appropriate Indian
tribe;

(B) if property described in subparagraph
(A) has a value in excess of $5,000 at the time
of retrocession, withdrawal, or reassump-
tion, at the option of the Secretary upon the
retrocession, withdrawal, or reassumption,
title to such property and equipment shall
revert to the Department of Health and
Human Services; and

(C) all property referred to in subpara-
graph (A) shall remain eligible for replace-
ment, maintenance, and improvement on the
same basis as if title to such property were
vested in the United States; and

(3) shall acquire excess or surplus Govern-
ment personal or real property for donation to

1See References in Text note below.
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an Indian tribe if the Secretary determines
the property is appropriate for use by the In-
dian tribe for any purpose for which a compact
or funding agreement is authorized under this
subchapter.

(d) Matching or cost-participation requirement

All funds provided under compacts, funding
agreements, or grants made pursuant to this
chapter, shall be treated as non-Federal funds
for purposes of meeting matching or cost par-
ticipation requirements under any other Federal
or non-Federal program.

(e) State facilitation

States are hereby authorized and encouraged
to enact legislation, and to enter into agree-
ments with Indian tribes to facilitate and sup-
plement the initiatives, programs, and policies
authorized by this subchapter and other Federal
laws benefiting Indians and Indian tribes.

(f) Rules of construction

Each provision of this subchapter and each
provision of a compact or funding agreement
shall be liberally construed for the benefit of the
Indian tribe participating in self-governance and
any ambiguity shall be resolved in favor of the
Indian tribe.

(Pub. L. 93-638, title V, §512, as added Pub. L.
106-260, §4, Aug. 18, 2000, 114 Stat. 726.)

REFERENCES IN TEXT

Title III, referred to in subsec. (c), means title III of
Pub. L. 93-638, as added by Pub. L. 100472, title II, §209,
Oct. 5, 1988, 102 Stat. 2296, which was set out as a note
under former section 450f of this title prior to repeal by
Pub. L. 106-260, §10, Aug. 18, 2000, 114 Stat. 734.

This chapter, referred to in subsec. (d), was in the
original ‘‘this Act’”, meaning Pub. L. 93-638, Jan. 4,
1975, 88 Stat. 2203, known as the Indian Self-Determina-
tion and Education Assistance Act, which is classified
principally to this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 5301 of this title and Tables.

CODIFICATION

Section was formerly classified to section 458aaa-11
of this title prior to editorial reclassification and re-
numbering as this section.

§5393. Budget request

(a) Requirement of annual budget request
(1) In general

The President shall identify in the annual
budget request submitted to Congress under
section 1105 of title 31 all funds necessary to
fully fund all funding agreements authorized
under this subchapter, including funds specifi-
cally identified to fund tribal base budgets. All
funds so appropriated shall be apportioned to
the Indian Health Service. Such funds shall be
provided to the Office of Tribal Self-Govern-
ance which shall be responsible for distribu-
tion of all funds provided under section 5385 of
this title.

(2) Rule of construction

Nothing in this subsection shall be con-
strued to authorize the Indian Health Service
to reduce the amount of funds that a self-gov-
ernance tribe is otherwise entitled to receive
under its funding agreement or other applica-



§5394

ble law, whether or not such funds are appor-
tioned to the Office of Tribal Self-Governance
under this section.

(b) Present funding; shortfalls

In such budget request, the President shall
identify the level of need presently funded and
any shortfall in funding (including direct pro-
gram and contract support costs) for each Indian
tribe, either directly by the Secretary of Health
and Human Services, under self-determination
contracts, or under compacts and funding agree-
ments authorized under this subchapter.

(Pub. L. 93-638, title V, §513, as added Pub. L.
106-260, §4, Aug. 18, 2000, 114 Stat. 727.)

CODIFICATION

Section was formerly classified to section 458aaa-12
of this title prior to editorial reclassification and re-
numbering as this section.

§5394. Reports

(a) Annual report
(1) In general

Not later than January 1 of each year after
August 18, 2000, the Secretary shall submit to
the Committee on Indian Affairs of the Senate
and the Committee on Resources of the House
of Representatives a written report regarding
the administration of this subchapter.

(2) Analysis

The report under paragraph (1) shall include
a detailed analysis of the level of need being
presently funded or unfunded for each Indian
tribe, either directly by the Secretary, under
self-determination contracts under subchapter
I of this chapter, or under compacts and fund-
ing agreements authorized under this chapter.
In compiling reports pursuant to this section,
the Secretary may not impose any reporting
requirements on participating Indian tribes or
tribal organizations, not otherwise provided in
this chapter.

(b) Contents

The report under subsection (a) of this section
shall—

(1) be compiled from information contained
in funding agreements, annual audit reports,
and data of the Secretary regarding the dis-
position of Federal funds; and

(2) identify—

(A) the relative costs and benefits of self-
governance;

(B) with particularity, all funds that are
specifically or functionally related to the
provision by the Secretary of services and
benefits to self-governance Indian tribes and
their members;

(C) the funds transferred to each self-gov-
ernance Indian tribe and the corresponding
reduction in the Federal bureaucracy;

(D) the funding formula for individual trib-
al shares of all headquarters funds, together
with the comments of affected Indian tribes
or tribal organizations, developed under sub-
section (c¢) of this section; and

(BE) amounts expended in the preceding fis-
cal year to carry out inherent Federal func-
tions, including an identification of those
functions by type and location;
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(3) contain a description of the method or
methods (or any revisions thereof) used to de-
termine the individual tribal share of funds
controlled by all components of the Indian
Health Service (including funds assessed by
any other Federal agency) for inclusion in
self-governance compacts or funding agree-
ments;

(4) before being submitted to Congress, be
distributed to the Indian tribes for comment
(with a comment period of no less than 30
days, beginning on the date of distribution);
and

(5) include the separate views and comments
of the Indian tribes or tribal organizations.

(c) Report on fund distribution method

Not later than 180 days after August 18, 2000,
the Secretary shall, after consultation with In-
dian tribes, submit a written report to the Com-
mittee on Resources of the House of Representa-
tives and the Committee on Indian Affairs of the
Senate that describes the method or methods
used to determine the individual tribal share of
funds controlled by all components of the Indian
Health Service (including funds assessed by any
other Federal agency) for inclusion in self-gov-
ernance compacts or funding agreements.

(Pub. L. 93-638, title V, §514, as added Pub. L.
106-260, §4, Aug. 18, 2000, 114 Stat. 728.)

REFERENCES IN TEXT

Subchapter I of this chapter, referred to in subsec.
(a)(2), was in the original ‘‘title I"’, meaning title I of
Pub. L. 93-638, known as the Indian Self-Determination
Act, which is classified principally to subchapter I
(§5321 et seq.) of this chapter. For complete classifica-
tion of title I to the Code, see Short Title note set out
under section 5301 of this title and Tables.

This chapter, referred to in subsec. (a)(2), was in the
original ‘‘this Act’’, meaning Pub. L. 93-638, Jan. 4,
1975, 88 Stat. 2203, known as the Indian Self-Determina-
tion and Education Assistance Act, which is classified
principally to this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 5301 of this title and Tables.

CODIFICATION

Section was formerly classified to section 458aaa-13
of this title prior to editorial reclassification and re-
numbering as this section.

CHANGE OF NAME

Committee on Resources of House of Representatives
changed to Committee on Natural Resources of House
of Representatives by House Resolution No. 6, One Hun-
dred Tenth Congress, Jan. 5, 2007.

§5395. Disclaimers
(a) No funding reduction

Nothing in this subchapter shall be construed
to limit or reduce in any way the funding for
any program, project, or activity serving an In-
dian tribe under this or other applicable Federal
law. Any Indian tribe that alleges that a com-
pact or funding agreement is in violation of this
section may apply the provisions of section 5331
of this title.

(b) Federal trust and treaty responsibilities

Nothing in this chapter shall be construed to
diminish in any way the trust responsibility of
the United States to Indian tribes and individ-
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