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in a corporation is stock or indebtedness shall
be binding on such issuer and on all holders of
such interest (but shall not be binding on the
Secretary).

(2) Notification of inconsistent treatment

Except as provided in regulations, paragraph
(1) shall not apply to any holder of an interest
if such holder on his return discloses that he
is treating such interest in a manner incon-
sistent with the characterization referred to
in paragraph (1).

(3) Regulations

The Secretary is authorized to require such
information as the Secretary determines to be
necessary to carry out the provisions of this
subsection.

(Added Pub. L. 91-172, title IV, §415(a), Dec. 30,
1969, 83 Stat. 613; amended Pub. L. 94-455, title
XIX, §1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834;
Pub. L. 101-239, title VII, §7208(a)(1), Dec. 19,
1989, 103 Stat. 2337; Pub. L. 102-486, title XIX,
§1936(a), Oct. 24, 1992, 106 Stat. 3032.)

AMENDMENTS

1992—Subsec. (¢). Pub. L. 102-486 added subsec. (c).

1989—Subsec. (a). Pub. L. 101-239 inserted ‘‘(or as in
part stock and in part indebtedness)’’ before period at
end.

1976—Subsec. (a). Pub. L. 94-455 struck out ‘‘or his
delegate” after ‘“‘Secretary’’.

EFFECTIVE DATE OF 1992 AMENDMENT

Pub. L. 102486, title XIX, §1936(b), Oct. 24, 1992, 106
Stat. 3032, provided that: ‘“The amendment made by
subsection (a) [amending this section] shall apply to in-
struments issued after the date of the enactment of
this Act [Oct. 24, 1992].”

REGULATIONS NOT TO BE APPLIED RETROACTIVELY

Pub. L. 101-239, title VII, §7208(a)(2), Dec. 19, 1989, 103
Stat. 2337, provided that: ‘‘Any regulations issued pur-
suant to the authority granted by the amendment
made by paragraph (1) [amending this section] shall
only apply with respect to instruments issued after the
date on which the Secretary of the Treasury or his
delegate provides public guidance as to the character-
ization of such instruments whether by regulation, rul-
ing, or otherwise.”

[PART VII—-REPEALED]

[§386. Repealed. Pub. L. 100-647, title 1,
§1006(e)(8)(A), Nov. 10, 1988, 102 Stat. 3401]

Section, added Pub. L. 98-369, div. A, title I, §75(a),
July 18, 1984, 98 Stat. 594; amended Pub. L. 99-514, title
XVIII, §1805(c)(1), Oct. 22, 1986, 100 Stat. 2810, related to
transfers of partnership and trust interests by corpora-
tions.

EFFECTIVE DATE OF REPEAL

Repeal effective, except as otherwise provided, as if
included in the provision of the Tax Reform Act of 1986,
Pub. L. 99-514, to which such amendment relates, see
section 1019(a) of Pub. L. 100-647, set out as an Effective
Date of 1988 Amendment note under section 1 of this
title.

[§§391 to 395. Repealed. Pub. L. 94-455, title XIX,
§1901(a)(55), Oct. 4, 1976, 90 Stat. 1773]

Section 391, acts Aug. 16, 1954, ch. 736, 68A Stat. 131;
Sept. 2, 1958, Pub. L. 85-866, title I, §22(a), 72 Stat. 1620,
related to effective date of section 301 et seq. of this
title.
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Section 392, act Aug. 16, 1954, ch. 736, 68A Stat. 131, re-
lated to effective date of section 331 et seq. of this title.
Section 393, act Aug. 16, 1954, ch. 736, 68A Stat. 132, re-
lated to effective date of section 351 et seq. of this title.
Section 394, act Aug. 16, 1954, ch. 736, 68A Stat. 133, re-
lated to effective date of section 381 et seq. of this title.
Section 395, act Aug. 16, 1954, ch. 736, 68A Stat. 133, re-
lated to special rules for application of this subchapter.

EFFECTIVE DATE OF REPEAL

Repeal effective for taxable years beginning after
Dec. 31, 1976, see section 1901(d) of Pub. L. 94-455, set
out as an Effective Date of 1976 Amendment note under
section 2 of this title.

Subchapter D—Deferred Compensation, Etc.

Part

1. Pension, profit-sharing, stock bonus plans,
etc.

II. Certain stock options.

II1.2 Rules relating to minimum funding standards

and benefit limitations.!
AMENDMENTS

2006—Pub. L. 109-280, title I, §113(a)(2), Aug. 17, 2006,
120 Stat. 8562, added item for part III.

1964—Pub. L. 88-272, title II, §221(d)(1), Feb. 26, 1964, 78
Stat. 75, substituted ‘‘Certain stock options’ for ‘‘Mis-
cellaneous provisions’ in heading to part II.

PART I—PENSION, PROFIT-SHARING,
STOCK BONUS PLANS, ETC.

Subpart

A. General rule.

B. Special rules.

C. Insolvent plans.

D Treatment of welfare benefit funds.

E Treatment of transfers to retiree health ac-
counts.!

AMENDMENTS

2018—Pub. L. 115-141, div. U, title IV, §401(a)(95), Mar.
23, 2018, 132 Stat. 1188, substituted ‘‘Insolvent plans’ for
‘“‘Special rules for multiemployer plans’ in heading for
subpart C.

2014—Pub. L. 113-235, div. O, title I, §108(b)(3)(D), Dec.
16, 2014, 128 Stat. 2789, which directed amendment of the
table of subparts for part I of subchapter D of chapter
1 of the Internal Revenue Code of 1986 by striking the
heading and inserting ‘“‘INSOLVENT PLANS’’, could not be
executed as it did not specify the subpart to be amend-
ed.

1984—Pub. L. 98-369, div. A, title V, §511(d), July 18,
1984, 98 Stat. 862, added heading for subpart D.

1980—Pub. L. 96-364, title II, §202(b), Sept. 26, 1980, 94
Stat. 1285, added heading for subpart C.

SUBPART A—GENERAL RULE

Sec.

401. Qualified pension, profit-sharing, and stock
bonus plans.

402. Taxability of beneficiary of employees’ trust.

402A. Optional treatment of elective deferrals as
Roth contributions.

403. Taxation of employee annuities.

404. Deduction for contributions of an employer to
an employees’ trust or annuity plan and
compensation under a deferred-payment
plan.

404A. Deduction for certain foreign deferred com-
pensation plans.

[405. Repealed.]

406. Employees of foreign affiliates covered by

section 3121(]) agreements.

1Period editorially supplied.

1Editorially supplied. Subpart E of part I added by Pub. L.
101-508 without corresponding amendment of part analysis.
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Sec.

407. Certain employees of domestic subsidiaries
engaged in business outside the TUnited
States.

408. Individual retirement accounts.

408A. Roth IRAs.

409. Qualifications for tax credit employee stock
ownership plans.

409A. Inclusion in gross income of deferred com-

pensation under nonqualified deferred com-
pensation plans.

AMENDMENTS

2004—Pub. L. 108-357, title VIII, §885(c), Oct. 22, 2004,
118 Stat. 1640, added item 409A.

2001—Pub. L. 107-16, title VI, §617(e)(2), June 7, 2001,
115 Stat. 106, added item 402A.

1997—Pub. L. 105-34, title III, §302(e), Aug. 5, 1997, 111
Stat. 829, added item 408A.

1986—Pub. L. 99-514, title XVIII, §1899A(70), Oct. 22,
1986, 100 Stat. 2963, substituted ‘‘Qualifications’ for
“Qualification” in item 409.

1984—Pub. L. 98-369, div. A, title IV, §491(d)(54),
(e)(10), July 18, 1984, 98 Stat. 852, 853, struck out items
405 and 409, which read ‘‘Qualified bond purchase plans’
and ‘“‘Retirement bonds’, respectively, and redesig-
nated item 409A as 409.

1983—Pub. L. 98-21, title III, §321(e)(2)(D)(ii), Apr. 20,
1983, 97 Stat. 120, substituted ‘‘Employees of foreign af-
filiates covered by section 3121(1) agreements’ for ‘‘Cer-
tain employees of foreign subsidiaries’ in item 406.

1980—Pub. L. 96-603, §2(d)(1), Dec. 28, 1980, 94 Stat.
3510, added item 404A.

Pub. L. 96-222, title I, §101(a)(T)(L)(v)(VIII), Apr. 1,
1980, 94 Stat. 200, substituted ‘‘tax credit employee
stock ownership plans’ for “ESOPS’ in item 409A.

1978—Pub. L. 95-600, title I, §141(f)(8), Nov. 6, 1978, 92
Stat. 2795, added item 409A.

1974—Pub. L. 93-406, title II, §1016(b)(1), Sept. 2, 1974,
88 Stat. 932, inserted heading ‘‘Subpart A—General
Rule’” and added analysis of subparts.

Pub. L. 93-406, title II, §2002(h)(2), Sept. 2, 1974, 88
Stat. 970, added items 408 and 409.

1964—Pub. L. 88-272, title II, §220(c)(1), Feb. 26, 1964, 78
Stat. 62, added items 406 and 407.

1962—Pub. L. 87-792, §5(b), Oct. 10, 1962, 76 Stat. 827,
added item 405.

§401. Qualified pension, profit-sharing, and stock
bonus plans

(a) Requirements for qualification

A trust created or organized in the United
States and forming part of a stock bonus, pen-
sion, or profit-sharing plan of an employer for
the exclusive benefit of his employees or their
beneficiaries shall constitute a qualified trust
under this section—

(1) if contributions are made to the trust by
such employer, or employees, or both, or by
another employer who is entitled to deduct his
contributions under section 404(a)(3)(B) (relat-
ing to deduction for contributions to profit-
sharing and stock bonus plans), or by a chari-
table remainder trust pursuant to a qualified
gratuitous transfer (as defined in section
664(g)(1)), for the purpose of distributing to
such employees or their beneficiaries the cor-
pus and income of the fund accumulated by
the trust in accordance with such plan;

(2) if under the trust instrument it is impos-
sible, at any time prior to the satisfaction of
all liabilities with respect to employees and
their beneficiaries under the trust, for any
part of the corpus or income to be (within the
taxable year or thereafter) used for, or di-
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verted to, purposes other than for the exclu-
sive benefit of his employees or their bene-
ficiaries (but this paragraph shall not be con-
strued, in the case of a multiemployer plan, to
prohibit the return of a contribution within 6
months after the plan administrator deter-
mines that the contribution was made by a
mistake of fact or law (other than a mistake
relating to whether the plan is described in
section 401(a) or the trust which is part of such
plan is exempt from taxation under section
501(a), or the return of any withdrawal liabil-
ity payment determined to be an overpayment
within 6 months of such determination));

(3) if the plan of which such trust is a part
satisfies the requirements of section 410 (relat-
ing to minimum participation standards); and

(4) if the contributions or benefits provided
under the plan do not discriminate in favor of
highly compensated employees (within the
meaning of section 414(q)). For purposes of this
paragraph, there shall be excluded from con-
sideration employees described in section
410(b)(3)(A) and (C).

(6) SPECIAL RULES RELATING TO NON-
DISCRIMINATION REQUIREMENTS.—

(A) SALARIED OR CLERICAL EMPLOYEES.—A
classification shall not be considered dis-
criminatory within the meaning of para-
graph (4) or section 410(b)(2)(A)(i) merely be-
cause it is limited to salaried or clerical em-
ployees.

(B) CONTRIBUTIONS AND BENEFITS MAY BEAR
UNIFORM RELATIONSHIP TO COMPENSATION.—A
plan shall not be considered discriminatory
within the meaning of paragraph (4) merely
because the contributions or benefits of, or
on behalf of, the employees under the plan
bear a uniform relationship to the com-
pensation (within the meaning of section
414(s)) of such employees.

(C) CERTAIN DISPARITY PERMITTED.—A plan
shall not be considered discriminatory with-
in the meaning of paragraph (4) merely be-
cause the contributions or benefits of, or on
behalf of, the employees under the plan
favor highly compensated employees (as de-
fined in section 414(q)) in the manner per-
mitted under subsection (1).

(D) INTEGRATED DEFINED BENEFIT PLAN.—

(i) IN GENERAL.—A defined benefit plan
shall not be considered discriminatory
within the meaning of paragraph (4) mere-
ly because the plan provides that the em-
ployer-derived accrued retirement benefit
for any participant under the plan may not
exceed the excess (if any) of—

(I) the participant’s final pay with the
employer, over

(IT) the employer-derived retirement
benefit created under Federal law attrib-
utable to service by the participant with
the employer.

For purposes of this clause, the employer-
derived retirement benefit created under
Federal law shall be treated as accruing
ratably over 35 years.

(ii) FINAL PAY.—For purposes of this sub-
paragraph, the participant’s final pay is
the compensation (as defined in section
414(q)(4)) paid to the participant by the
employer for any year—
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