§421

“MISCELLANEOUS PROVISIONS” in part II heading,
and ‘‘General rules” for ‘“‘Employee stock options” in
item 421, and added items 422-425.

§421. General rules

(a) Effect of qualifying transfer

If a share of stock is transferred to an individ-
ual in a transfer in respect of which the require-
ments of section 422(a) or 423(a) are met—

(1) no income shall result at the time of the
transfer of such share to the individual upon
his exercise of the option with respect to such
share;

(2) no deduction under section 162 (relating
to trade or business expenses) shall be allow-
able at any time to the employer corporation,
a parent or subsidiary corporation of such cor-
poration, or a corporation issuing or assuming
a stock option in a transaction to which sec-
tion 424(a) applies, with respect to the share so
transferred; and

(3) no amount other than the price paid
under the option shall be considered as re-
ceived by any of such corporations for the
share so transferred.

(b) Effect of disqualifying disposition

If the transfer of a share of stock to an indi-
vidual pursuant to his exercise of an option
would otherwise meet the requirements of sec-
tion 422(a) or 423(a) except that there is a failure
to meet any of the holding period requirements
of section 422(a)(1) or 423(a)(1), then any increase
in the income of such individual or deduction
from the income of his employer corporation for
the taxable year in which such exercise occurred
attributable to such disposition, shall be treated
as an increase in income or a deduction from in-
come in the taxable year of such individual or of
such employer corporation in which such dis-
position occurred. No amount shall be required
to be deducted and withheld under chapter 24
with respect to any increase in income attrib-
utable to a disposition described in the preced-
ing sentence.

(c) Exercise by estate
(1) In general

If an option to which this part applies is ex-
ercised after the death of the employee by the
estate of the decedent, or by a person who ac-
quired the right to exercise such option by be-
quest or inheritance or by reason of the death
of the decedent, the provisions of subsection
(a) shall apply to the same extent as if the op-
tion had been exercised by the decedent, ex-
cept that—

(A) the holding period and employment re-
quirements of sections 422(a) and 423(a) shall
not apply, and

(B) any transfer by the estate of stock ac-
quired shall be considered a disposition of
such stock for purposes of section 423(c).

(2) Deduction for estate tax

If an amount is required to be included
under section 423(c) in gross income of the es-
tate of the deceased employee or of a person
described in paragraph (1), there shall be al-
lowed to the estate or such person a deduction
with respect to the estate tax attributable to
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the inclusion in the taxable estate of the de-
ceased employee of the net value for estate tax
purposes of the option. For this purpose, the
deduction shall be determined under section
691(c) as if the option acquired from the de-
ceased employee were an item of gross income
in respect of the decedent under section 691
and as if the amount includible in gross in-
come under section 423(c) were an amount in-
cluded in gross income under section 691 in re-
spect of such item of gross income.

(3) Basis of shares acquired

In the case of a share of stock acquired by
the exercise of an option to which paragraph
(1) applies—

(A) the basis of such share shall include so
much of the basis of the option as is attrib-
utable to such share; except that the basis of
such share shall be reduced by the excess (if
any) of (i) the amount which would have
been includible in gross income under sec-
tion 423(c) if the employee had exercised the
option on the date of his death and had held
the share acquired pursuant to such exercise
at the time of his death, over (ii) the amount
which is includible in gross income under
such section; and

(B) the last sentence of section 423(c) shall
apply only to the extent that the amount in-
cludible in gross income under such section
exceeds so much of the basis of the option as
is attributable to such share.

(d) Certain sales to comply with conflict-of-inter-
est requirements

If—

(1) a share of stock is transferred to an eligi-
ble person (as defined in section 1043(b)(1)) pur-
suant to such person’s exercise of an option to
which this part applies, and

(2) such share is disposed of by such person
pursuant to a certificate of divestiture (as de-
fined in section 1043(b)(2)),

such disposition shall be treated as meeting the
requirements of section 422(a)(1) or 423(a)(1l),
whichever is applicable.

(Aug. 16, 1954, ch. 736, 68A Stat. 142; Pub. L.
85-320, §1, Feb. 11, 1958, 72 Stat. 4; Pub. L. 85-866,
title I, §§25, 26(a), Sept. 2, 1958, 72 Stat. 1623, 1624;
Pub. L. 88-272, title II, §221(a), Feb. 26, 1964, 78
Stat. 63; Pub. L. 97-34, title II, §251(b)(1), Aug. 13,
1981, 95 Stat. 259; Pub. L. 101-508, title XI,
§11801(c)(9)(B), Nov. 5, 1990, 104 Stat. 1388-524;
Pub. L. 108-357, title II, §251(b), title VIII,
§905(a), Oct. 22, 2004, 118 Stat. 1458, 1653.)

AMENDMENTS

2004—Subsec. (b). Pub. L. 108-357, §251(b), inserted at
end ‘“No amount shall be required to be deducted and
withheld under chapter 24 with respect to any increase
in income attributable to a disposition described in the
preceding sentence.”’

Subsec. (d). Pub. L. 108-357, §905(a), added subsec. (d).

1990—Subsec. (a). Pub. L. 101-508, §11801(c)(9)(B)(i) (1),
substituted ‘‘422(a) or 423(a)’’ for ‘‘422(a), 422A(a), 423(a),
or 424(a)”’ in introductory provisions.

Subsec. (a)(1). Pub. L. 101-508, §11801(c)(9)(B)(1)(ID),
struck out ‘‘except as provided in section 422(c)(1),”” be-
fore ‘‘no income’’.

Subsec. (a)(2). Pub. L. 101-508, §11801(c)(9)(B)(i)(IID),
substituted ‘‘424(a)’’ for ‘425(a)’’.
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Subsec. (b). Pub. L. 101-508, §11801(c)(9)(B)(ii), sub-
stituted ‘‘422(a) or 423(a)’’ for ‘‘422(a), 422A(a), 423(a), or
424(a)” and ‘‘422(a)(1) or 423(a)(1),” for ‘‘422(a)(1),
422A(a)(1), 423(a)(1), or 424(a)(1),”.

Subsec. (c)(1)(A). Pub. L. 101-508, §11801(c)(9)(B)(ii)(D),

substituted ‘422(a) and 423(a)”’ for ‘422(a), 422A(a),
423(a), and 424(a)”’.
Subsec. ©)(1)(B). Pub. L. 101-508,

§11801(c)(9)(B)(iii)(II), substituted ‘‘section 423(c)”’ for
‘‘sections 423(c) and 424(c)(1)”.

Subsec. (c)(2), (3)(A). Pub. L. 101-508,
§11801(c)(9)(B)({ii)(III), substituted £423(c)”’ for
¢¢422(c)(1), 423(c), or 424(c)(1)”’ wherever appearing.

Subsec. (©)(3)(B). Pub. L. 101-508,
§11801(c)(9)(B)({i1)(AV), (V), substituted ‘‘section 423(c)”
for ‘‘sections 422(c)(1), 423(c), and 424(c)(1)”’ and ‘‘such
section’ for ‘‘such sections”.

1981—Subsecs. (a), (b), (¢)(1)(A). Pub. L. 97-34 inserted
references to section 422A(a) in subsecs. (a), (b), and
(c)(1)(A) and to section 422A(a)(1) in subsec. (b).

1964—Pub. L. 88-272 amended section generally, and
among other changes, inserted provisions relating to
the effect of a qualifying transfer, and to the basis of
shares acquired when an option is exercised by an es-
tate, and omitted provisions relating to treatment of
restricted stock options, a special rule where option
price was between 85 percent and 95 percent of value of
stock, acquisition of new stock, definitions, modifica-
tion, extension, or renewal of option, and corporate re-
organizations, liquidations, etc. See sections 421 to 425
of this title.

1958—Subsec. (a). Pub. L. 85-866, §25, inserted sen-
tence authorizing substitution of ‘‘grantor corpora-
tion” or ‘‘corporation issuing or assuming a stock op-
tion in a transaction to which subsection (g) is applica-
ble” for ‘“‘employer corporation’.

Subsec. (d)(6)(C). Pub. L. 85-320 added subpar. (C).

Subsec. (d)(1)(A)({i). Pub. L. 85-866, §26(a)(1), sub-
stituted “‘in the case of a variable price option’ for ‘‘in
case the purchase price of the stock under the option is
fixed or determinable under a formula in which the
only variable is the value of the stock at any time dur-
ing a period of 6 months which includes the time the
option is exercised’” and inserted ‘‘fair’ before ‘‘market
value”.

Subsec. (d)(7). Pub. L. 85-866, §26(a)(2), added par. (7).

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-357, title II, §251(d), Oct. 22, 2004, 118 Stat.
1459, provided that: ‘“The amendments made by this
section [amending this section, sections 423, 3121, 3231,
and 3306 of this title, and section 409 of Title 42, The
Public Health and Welfare] shall apply to stock ac-
quired pursuant to options exercised after the date of
the enactment of this Act [Oct. 22, 2004].”

Pub. L. 108-357, title VIII, §905(b), Oct. 22, 2004, 118
Stat. 1653, provided that: ‘“The amendment made by
this section [amending this section] shall apply to sales
after the date of the enactment of this Act [Oct. 22,
2004].”

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-34 applicable with respect
to options granted on or after Jan. 1, 1976, and exercised
on or after Jan. 1, 1981, or outstanding on Jan. 1, 1981,
or granted on or after Jan. 1, 1976, and outstanding
Aug. 13, 1981, see section 251(c) of Pub. L. 97-34, set out
as an Effective Date note under section 422 of this title.

EFFECTIVE DATE OF 1964 AMENDMENT

Pub. L. 88-272, title II, §221(e), Feb. 26, 1964, 78 Stat.
75, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that:

‘(1) Except as provided in paragraphs (2) and (3), the
amendments made by this section [enacting sections
422 to 425 and 6039, amending this section, sections 402,
691, 6652, 6678, and the analysis preceding sections 401
and 6031, and renumbering section 3039 as 3040 of this
title] shall apply to taxable years ending after Decem-
ber 31, 1963.

TITLE 26—INTERNAL REVENUE CODE

§422

‘“(2) The amendments made by paragraphs (1) and (3)
of subsection (b) [enacting section 3039, renumbering
former section 3039 as 3040, and amending section 6678
of this title] and paragraph (2) of section 6652(a) of the
Internal Revenue Code of 1986 [formerly I.R.C. 1954] (as
amended by paragraph (2) of subsection (b)), shall apply
to stock transferred pursuant to options exercised on
or after January 1, 1964.

‘“(3) In the case of an option granted after December
31, 1963, and before January 1, 1965—

‘“(A) paragraphs (1) and (2) of section 422(b) of the
Internal Revenue Code of 1986 (as added by subsection
(a)), shall not apply, and

‘“(B) paragraph (1) of section 425(h) of such Code (as
added by subsection (a)), shall not apply to any
change in the terms of such option made before Janu-
ary 1, 1965, to permit such option to qualify under
paragraphs (3), (4), and (5) of such section 422(b).”’

EFFECTIVE DATE OF 1958 AMENDMENT

Amendment by section 25 of Pub. L. 85-866 applicable
to taxable years beginning after Dec. 31, 1953, and end-
ing after Aug. 16, 1954, see section 1(c)(1) of Pub. L.
85-866, set out as a note under section 165 of this title.

Pub. L. 85-866, title I, §26(b), Sept. 2, 1958, 72 Stat.
1624, provided that: ‘“The amendments made by sub-
section (a) [amending this section] shall apply with re-
spect to taxable years ending after September 30, 1958.”

Pub. L. 85-320, §3, Feb. 11, 1958, 72 Stat. 5, provided
that: “The amendments made by this Act [amending
this section and section 1014 of this title] shall apply
with respect to taxable years ending after December 31,
1956, but only in the case of employees dying after such
date.”

SAVINGS PROVISION

For provisions that nothing in amendment by Pub. L.
101-508 be construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101-508, set out as a note under
section 45K of this title.

§ 422. Incentive stock options
(a) In general

Section 421(a) shall apply with respect to the
transfer of a share of stock to an individual pur-
suant to his exercise of an incentive stock op-
tion if—

(1) no disposition of such share is made by
him within 2 years from the date of the grant-
ing of the option nor within 1 year after the
transfer of such share to him, and

(2) at all times during the period beginning
on the date of the granting of the option and
ending on the day 3 months before the date of
such exercise, such individual was an em-
ployee of either the corporation granting such
option, a parent or subsidiary corporation of
such corporation, or a corporation or a parent
or subsidiary corporation of such corporation
issuing or assuming a stock option in a trans-
action to which section 424(a) applies.

(b) Incentive stock option

For purposes of this part, the term ‘‘incentive
stock option’ means an option granted to an in-
dividual for any reason connected with his em-
ployment by a corporation, if granted by the
employer corporation or its parent or subsidiary
corporation, to purchase stock of any of such
corporations, but only if—

(1) the option is granted pursuant to a plan
which includes the aggregate number of shares
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