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person whose basis is determined in whole or 
in part by reference to the basis of such in-
terest in the hand of the transferor)— 

(i) in the case of a regular interest, such 
excess shall be allowable as a deduction 
under rules similar to the rules of section 
171, and 

(ii) in the case of a residual interest, 
such excess shall be allowable as a deduc-
tion ratably over the anticipated period 
during which the REMIC will be in exist-
ence. 

(2) Basis to REMIC 

The basis of any property received by a 
REMIC in a transfer described in paragraph 
(1)(A) shall be its fair market value imme-
diately after such transfer. 

(c) Distributions of property 

If a REMIC makes a distribution of property 
with respect to any regular or residual inter-
est— 

(1) notwithstanding any other provision of 
this subtitle, gain shall be recognized to such 
REMIC on the distribution in the same man-
ner as if it had sold such property to the dis-
tributee at its fair market value, and 

(2) the basis of the distributee in such prop-
erty shall be its fair market value. 

(d) Coordination with wash sale rules 

For purposes of section 1091— 
(1) any residual interest in a REMIC shall be 

treated as a security, and 
(2) in applying such section to any loss 

claimed to have been sustained on the sale or 
other disposition of a residual interest in a 
REMIC— 

(A) except as provided in regulations, any 
residual interest in any REMIC and any in-
terest in a taxable mortgage pool (as defined 
in section 7701(i)) comparable to a residual 
interest in a REMIC shall be treated as sub-
stantially identical stock or securities, and 

(B) subsections (a) and (e) of such section 
shall be applied by substituting ‘‘6 months’’ 
for ‘‘30 days’’ each place it appears. 

(e) Treatment under subtitle F 

For purposes of subtitle F, a REMIC shall be 
treated as a partnership (and holders of residual 
interests in such REMIC shall be treated as 
partners). Any return required by reason of the 
preceding sentence shall include the amount of 
the daily accruals determined under section 
860E(c). Such return shall be filed by the 
REMIC. The determination of who may sign 
such return shall be made without regard to the 
first sentence of this subsection. 

(Added Pub. L. 99–514, title VI, § 671(a), Oct. 22, 
1986, 100 Stat. 2313; amended Pub. L. 100–647, title 
I, § 1006(t)(3), (4), (14), (18)(A), (22)(B)–(E), Nov. 10, 
1988, 102 Stat. 3419, 3420, 3423, 3426; Pub. L. 
104–188, title I, § 1704(t)(74), Aug. 20, 1996, 110 
Stat. 1891.) 

AMENDMENTS 

1996—Subsec. (a)(5). Pub. L. 104–188 substituted ‘‘para-
graph (2)’’ for ‘‘paragraph (1)’’ in introductory provi-
sions. 

1988—Subsec. (a)(2)(A). Pub. L. 100–647, 
§ 1006(t)(3)(B)(i), struck out at end ‘‘Notwithstanding 

the preceding sentence, the term ‘prohibited trans-
action’ shall not include any disposition required to 
prevent default on a regular interest where the threat-
ened default resulted from a default on 1 or more quali-
fied mortgages.’’ 

Subsec. (a)(2)(A)(i). Pub. L. 100–647, § 1006(t)(3)(A), 
amended cl. (i) generally. Prior to amendment, cl. (i) 
read as follows: ‘‘the substitution of a qualified replace-
ment mortgage for a qualified mortgage,’’. 

Subsec. (a)(2)(A)(iii), (C). Pub. L. 100–647, 
§ 1006(t)(22)(B), (C), substituted ‘‘REMIC’’ for ‘‘real es-
tate mortgage pool’’. 

Subsec. (a)(2)(D). Pub. L. 100–647, § 1006(t)(3)(C), struck 
out ‘‘described in subsection (b)’’ before period at end. 

Subsec. (a)(5). Pub. L. 100–647, § 1006(t)(3)(B)(ii), added 
par. (5). 

Subsec. (b)(1)(A). Pub. L. 100–647, § 1006(t)(4), sub-
stituted ‘‘the transfer of any property to a REMIC in 
exchange for regular or residual interests in such 
REMIC’’ for ‘‘the transfer of any property to a 
REMIC’’. 

Subsec. (b)(1)(C)(ii). Pub. L. 100–647, § 1006(t)(22)(D), 
substituted ‘‘REMIC’’ for ‘‘real estate mortgage pool’’. 

Subsec. (b)(1)(D)(ii). Pub. L. 100–647, § 1006(t)(14), 
(22)(E), amended cl. (ii) identically, substituting 
‘‘REMIC’’ for ‘‘real estate mortgage pool’’. 

Subsec. (e). Pub. L. 100–647, § 1006(t)(18)(A), inserted at 
end ‘‘Such return shall be filed by the REMIC. The de-
termination of who may sign such return shall be made 
without regard to the first sentence of this sub-
section.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Pub. L. 100–647, title I, § 1006(t)(18)(B), Nov. 10, 1988, 
102 Stat. 3426, provided that: ‘‘Unless the REMIC other-
wise elects, the amendment made by subparagraph (A) 
[amending this section] shall not apply to any REMIC 
where the start-up day (as defined in section 860G(a)(9) 
of the 1986 Code as in effect on the day before the date 
of the enactment of this Act [Nov. 10, 1988]) is before 
the date of the enactment of this Act.’’ 

Amendment by section 1006(t)(3), (4), (14), (22)(B)–(E) 
of Pub. L. 100–647 effective, except as otherwise pro-
vided, as if included in the provision of the Tax Reform 
Act of 1986, Pub. L. 99–514, to which such amendment 
relates, see section 1019(a) of Pub. L. 100–647, set out as 
a note under section 1 of this title. 

§ 860G. Other definitions and special rules 

(a) Definitions 

For purposes of this part— 

(1) Regular interest 

The term ‘‘regular interest’’ means any in-
terest in a REMIC which is issued on the start-
up day with fixed terms and which is des-
ignated as a regular interest if— 

(A) such interest unconditionally entitles 
the holder to receive a specified principal 
amount (or other similar amount), and 

(B) interest payments (or other similar 
amount), if any, with respect to such inter-
est at or before maturity— 

(i) are payable based on a fixed rate (or 
to the extent provided in regulations, at a 
variable rate), or 

(ii) consist of a specified portion of the 
interest payments on qualified mortgages 
and such portion does not vary during the 
period such interest is outstanding. 

The interest shall not fail to meet the require-
ments of subparagraph (A) merely because the 
timing (but not the amount) of the principal 
payments (or other similar amounts) may be 
contingent on the extent of prepayments on 
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qualified mortgages and the amount of income 
from permitted investments. An interest shall 
not fail to qualify as a regular interest solely 
because the specified principal amount of the 
regular interest (or the amount of interest ac-
crued on the regular interest) can be reduced 
as a result of the nonoccurrence of 1 or more 
contingent payments with respect to any re-
verse mortgage loan held by the REMIC if, on 
the startup day for the REMIC, the sponsor 
reasonably believes that all principal and in-
terest due under the regular interest will be 
paid at or prior to the liquidation of the 
REMIC. 

(2) Residual interest 

The term ‘‘residual interest’’ means an in-
terest in a REMIC which is issued on the start-
up day, which is not a regular interest, and 
which is designated as a residual interest. 

(3) Qualified mortgage 

The term ‘‘qualified mortgage’’ means— 
(A) any obligation (including any partici-

pation or certificate of beneficial ownership 
therein) which is principally secured by an 
interest in real property and which— 

(i) is transferred to the REMIC on the 
startup day in exchange for regular or re-
sidual interests in the REMIC, 

(ii) is purchased by the REMIC within 
the 3-month period beginning on the start-
up day if, except as provided in regula-
tions, such purchase is pursuant to a fixed- 
price contract in effect on the startup day, 
or 

(iii) represents an increase in the prin-
cipal amount under the original terms of 
an obligation described in clause (i) or (ii) 
if such increase— 

(I) is attributable to an advance made 
to the obligor pursuant to the original 
terms of a reverse mortgage loan or 
other obligation, 

(II) occurs after the startup day, and 
(III) is purchased by the REMIC pursu-

ant to a fixed price contract in effect on 
the startup day, 

(B) any qualified replacement mortgage, 
and 

(C) any regular interest in another REMIC 
transferred to the REMIC on the startup day 
in exchange for regular or residual interests 
in the REMIC. 

For purposes of subparagraph (A), any obliga-
tion secured by stock held by a person as a 
tenant-stockholder (as defined in section 216) 
in a cooperative housing corporation (as so de-
fined) shall be treated as secured by an inter-
est in real property. For purposes of subpara-
graph (A), any obligation originated by the 
United States or any State (or any political 
subdivision, agency, or instrumentality of the 
United States or any State) shall be treated as 
principally secured by an interest in real prop-
erty if more than 50 percent of such obliga-
tions which are transferred to, or purchased 
by, the REMIC are principally secured by an 
interest in real property (determined without 
regard to this sentence). 

(4) Qualified replacement mortgage 

The term ‘‘qualified replacement mortgage’’ 
means any obligation— 

(A) which would be a qualified mortgage if 
transferred on the startup day in exchange 
for regular or residual interests in the 
REMIC, and 

(B) which is received for— 
(i) another obligation within the 3- 

month period beginning on the startup 
day, or 

(ii) a defective obligation within the 2- 
year period beginning on the startup day. 

(5) Permitted investments 

The term ‘‘permitted investments’’ means 
any— 

(A) cash flow investment, 
(B) qualified reserve asset, or 
(C) foreclosure property. 

(6) Cash flow investment 

The term ‘‘cash flow investment’’ means any 
investment of amounts received under quali-
fied mortgages for a temporary period before 
distribution to holders of interests in the 
REMIC. 

(7) Qualified reserve asset 

(A) In general 

The term ‘‘qualified reserve asset’’ means 
any intangible property which is held for in-
vestment and as part of a qualified reserve 
fund. 

(B) Qualified reserve fund 

For purposes of subparagraph (A), the term 
‘‘qualified reserve fund’’ means any reason-
ably required reserve to— 

(i) provide for full payment of expenses 
of the REMIC or amounts due on regular 
interests in the event of defaults on quali-
fied mortgages or lower than expected re-
turns on cash flow investments, or 

(ii) provide a source of funds for the pur-
chase of obligations described in clause (ii) 
or (iii) of paragraph (3)(A). 

The aggregate fair market value of the as-
sets held in any such reserve shall not ex-
ceed 50 percent of the aggregate fair market 
value of all of the assets of the REMIC on 
the startup day, and the amount of any such 
reserve shall be promptly and appropriately 
reduced to the extent the amount held in 
such reserve is no longer reasonably re-
quired for purposes specified in clause (i) or 
(ii) of this subparagraph. 

(C) Special rule 

A reserve shall not be treated as a quali-
fied reserve for any taxable year (and all 
subsequent taxable years) if more than 30 
percent of the gross income from the assets 
in such fund for the taxable year is derived 
from the sale or other disposition of prop-
erty held for less than 3 months. For pur-
poses of the preceding sentence, gain on the 
disposition of a qualified reserve asset shall 
not be taken into account if the disposition 
giving rise to such gain is required to pre-
vent default on a regular interest where the 
threatened default resulted from a default 
on 1 or more qualified mortgages. 



Page 1870 TITLE 26—INTERNAL REVENUE CODE § 860G 

(8) Foreclosure property 

The term ‘‘foreclosure property’’ means 
property— 

(A) which would be foreclosure property 
under section 856(e) (without regard to para-
graph (5) thereof) if acquired by a real estate 
investment trust, and 

(B) which is acquired in connection with 
the default or imminent default of a quali-
fied mortgage held by the REMIC. 

Solely for purposes of section 860D(a), the de-
termination of whether any property is fore-
closure property shall be made without regard 
to section 856(e)(4). 

(9) Startup day 

The term ‘‘startup day’’ means the day on 
which the REMIC issues all of its regular and 
residual interests. To the extent provided in 
regulations, all interests issued (and all trans-
fers to the REMIC) during any period (not ex-
ceeding 10 days) permitted in such regulations 
shall be treated as occurring on the day during 
such period selected by the REMIC for pur-
poses of this paragraph. 

(10) Issue price 

The issue price of any regular or residual in-
terest in a REMIC shall be determined under 
section 1273(b) in the same manner as if such 
interest were a debt instrument; except that if 
the interest is issued for property, paragraph 
(3) of section 1273(b) shall apply whether or not 
the requirements of such paragraph are met. 

(b) Treatment of nonresident aliens and foreign 
corporations 

If the holder of a residual interest in a REMIC 
is a nonresident alien individual or a foreign 
corporation, for purposes of sections 871(a), 881, 
1441, and 1442— 

(1) amounts includible in the gross income of 
such holder under this part shall be taken into 
account when paid or distributed (or when the 
interest is disposed of), and 

(2) no exemption from the taxes imposed by 
such sections (and no reduction in the rates of 
such taxes) shall apply to any excess inclu-
sion. 

The Secretary may by regulations provide that 
such amounts shall be taken into account ear-
lier than as provided in paragraph (1) where nec-
essary or appropriate to prevent the avoidance 
of tax imposed by this chapter. 

(c) Tax on income from foreclosure property 

(1) In general 

A tax is hereby imposed for each taxable 
year on the net income from foreclosure prop-
erty of each REMIC. Such tax shall be com-
puted by multiplying the net income from 
foreclosure property by the highest rate of tax 
specified in section 11(b). 

(2) Net income from foreclosure property 

For purposes of this part, the term ‘‘net in-
come from foreclosure property’’ means the 
amount which would be the REMIC’s net in-
come from foreclosure property under section 
857(b)(4)(B) if the REMIC were a real estate in-
vestment trust. 

(d) Tax on contributions after startup date 

(1) In general 

Except as provided in paragraph (2), if any 
amount is contributed to a REMIC after the 
startup day, there is hereby imposed a tax for 
the taxable year of the REMIC in which the 
contribution is received equal to 100 percent of 
the amount of such contribution. 

(2) Exceptions 

Paragraph (1) shall not apply to any con-
tribution which is made in cash and is de-
scribed in any of the following subparagraphs: 

(A) Any contribution to facilitate a clean- 
up call (as defined in regulations) or a quali-
fied liquidation. 

(B) Any payment in the nature of a guar-
antee. 

(C) Any contribution during the 3-month 
period beginning on the startup day. 

(D) Any contribution to a qualified reserve 
fund by any holder of a residual interest in 
the REMIC. 

(E) Any other contribution permitted in 
regulations. 

(e) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this part, including regula-
tions— 

(1) to prevent unreasonable accumulations of 
assets in a REMIC, 

(2) permitting determinations of the fair 
market value of property transferred to a 
REMIC and issue price of interests in a REMIC 
to be made earlier than otherwise provided, 

(3) requiring reporting to holders of residual 
interests of such information as frequently as 
is necessary or appropriate to permit such 
holders to compute their taxable income accu-
rately, 

(4) providing appropriate rules for treatment 
of transfers of qualified replacement mort-
gages to the REMIC where the transferor holds 
any interest in the REMIC, and 

(5) providing that a mortgage will be treated 
as a qualified replacement mortgage only if it 
is part of a bona fide replacement (and not 
part of a swap of mortgages). 

(Added Pub. L. 99–514, title VI, § 671(a), Oct. 22, 
1986, 100 Stat. 2315; amended Pub. L. 100–647, title 
I, § 1006(t)(5)(A)–(E), (6)–(8)(B), (9)(A), (10), Nov. 
10, 1988, 102 Stat. 3420–3422; Pub. L. 101–239, title 
VII, § 7811(c)(9), Dec. 19, 1989, 103 Stat. 2408; Pub. 
L. 101–508, title XI, § 11704(a)(9), Nov. 5, 1990, 104 
Stat. 1388–518; Pub. L. 104–188, title I, § 1621(b)(6), 
Aug. 20, 1996, 110 Stat. 1867; Pub. L. 108–357, title 
VIII, § 835(b)(5)–(8), Oct. 22, 2004, 118 Stat. 1593; 
Pub. L. 109–135, title IV, § 403(cc), Dec. 21, 2005, 
119 Stat. 2630; Pub. L. 115–141, div. U, title IV, 
§ 401(a)(151), Mar. 23, 2018, 132 Stat. 1191.) 

AMENDMENTS 

2018—Subsec. (a)(3)(A)(iii)(III). Pub. L. 115–141 sub-
stituted comma for period at end. 

2005—Subsec. (a)(3). Pub. L. 109–135, § 403(cc)(2), in-
serted concluding provisions and struck out former 
concluding provisions which read as follows: ‘‘For pur-
poses of subparagraph (A), any obligation secured by 
stock held by a person as a tenant-stockholder (as de-
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fined in section 216) in a cooperative housing corpora-
tion (as so defined) shall be treated as secured by an in-
terest in real property, and any reverse mortgage loan 
(and each balance increase on such loan meeting the re-
quirements of subparagraph (A)(iii)) shall be treated as 
an obligation secured by an interest in real property. 
For purposes of subparagraph (A), if more than 50 per-
cent of the obligations transferred to, or purchased by, 
the REMIC are originated by the United States or any 
State (or any political subdivision, agency, or instru-
mentality of the United States or any State) and are 
principally secured by an interest in real property, 
then each obligation transferred to, or purchased by, 
the REMIC shall be treated as secured by an interest in 
real property.’’ 

Subsec. (a)(3)(A)(iii)(I). Pub. L. 109–135, § 403(cc)(1), 
substituted ‘‘a reverse mortgage loan or other obliga-
tion’’ for ‘‘the obligation’’. 

2004—Subsec. (a)(1). Pub. L. 108–357, § 835(b)(5)(A), in-
serted at end of concluding provisions ‘‘An interest 
shall not fail to qualify as a regular interest solely be-
cause the specified principal amount of the regular in-
terest (or the amount of interest accrued on the regular 
interest) can be reduced as a result of the nonoccur-
rence of 1 or more contingent payments with respect to 
any reverse mortgage loan held by the REMIC if, on the 
startup day for the REMIC, the sponsor reasonably be-
lieves that all principal and interest due under the reg-
ular interest will be paid at or prior to the liquidation 
of the REMIC.’’ 

Subsec. (a)(3). Pub. L. 108–357, § 835(b)(7), inserted at 
end of concluding provisions ‘‘For purposes of subpara-
graph (A), if more than 50 percent of the obligations 
transferred to, or purchased by, the REMIC are origi-
nated by the United States or any State (or any politi-
cal subdivision, agency, or instrumentality of the 
United States or any State) and are principally secured 
by an interest in real property, then each obligation 
transferred to, or purchased by, the REMIC shall be 
treated as secured by an interest in real property.’’ 

Pub. L. 108–357, § 835(b)(5)(B), inserted before period at 
end of concluding provisions ‘‘, and any reverse mort-
gage loan (and each balance increase on such loan 
meeting the requirements of subparagraph (A)(iii)) 
shall be treated as an obligation secured by an interest 
in real property’’. 

Subsec. (a)(3)(A)(iii). Pub. L. 108–357, § 835(b)(8)(A), 
added cl. (iii). 

Subsec. (a)(3)(B) to (D). Pub. L. 108–357, § 835(b)(6), in-
serted ‘‘and’’ at end of subpar. (B), substituted period 
for ‘‘, and’’ at end of subpar. (C), and struck out subpar. 
(D) which read as follows: ‘‘any regular interest in a 
FASIT which is transferred to, or purchased by, the 
REMIC as described in clauses (i) and (ii) of subpara-
graph (A) but only if 95 percent or more of the value of 
the assets of such FASIT is at all times attributable to 
obligations described in subparagraph (A) (without re-
gard to such clauses).’’ 

Subsec. (a)(7)(B). Pub. L. 108–357, § 835(b)(8)(B), reen-
acted heading without change and amended text of sub-
par. (B) generally. Prior to amendment, text read as 
follows: ‘‘For purposes of subparagraph (A), the term 
‘qualified reserve fund’ means any reasonably required 
reserve to provide for full payment of expenses of the 
REMIC or amounts due on regular interests in the 
event of defaults on qualified mortgages or lower than 
expected returns on cash flow investments. The amount 
of any such reserve shall be promptly and appropriately 
reduced as payments of qualified mortgages are re-
ceived.’’ 

1996—Subsec. (a)(3)(D). Pub. L. 104–188 added subpar. 
(D). 

1990—Subsec. (a)(3)(A). Pub. L. 101–508 struck out 
comma after ‘‘secured’’ in introductory provisions. 

1989—Subsec. (a)(3). Pub. L. 101–239 substituted ‘‘sub-
paragraph (A)’’ for ‘‘this subparagraph’’ in last sen-
tence. 

1988—Subsec. (a)(1). Pub. L. 100–647, § 1006(t)(5)(A), 
amended par. (1) generally. Prior to amendment, par. 
(1) read as follows: ‘‘The term ‘regular interest’ means 

an interest in a REMIC the terms of which are fixed on 
the startup day, and which— 

‘‘(A) unconditionally entitles the holder to receive 
a specified principal amount (or other similar 
amount), and 

‘‘(B) provides that interest payments (or other 
similar amounts), if any, at or before maturity are 
payable based on a fixed rate (or to the extent pro-
vided in regulations, at a variable rate). 

An interest shall not fail to meet the requirements of 
subparagraph (A) merely because the timing (but not 
the amount) of the principal payments (or other simi-
lar amounts) may be contingent on the extent of pre-
payments on qualified mortgages and the amount of in-
come from permitted investments.’’ 

Subsec. (a)(2). Pub. L. 100–647, § 1006(t)(5)(B), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: ‘‘The term ‘residual interest’ means an interest 
in a REMIC which is not a regular interest and is des-
ignated as a residual interest.’’ 

Subsec. (a)(3). Pub. L. 100–647, § 1006(t)(6)(B), inserted 
at end ‘‘For purposes of this subparagraph, any obliga-
tion secured by stock held by a person as a tenant- 
stockholder (as defined in section 216) in a cooperative 
housing corporation (as so defined) shall be treated as 
secured by an interest in real property.’’ 

Subsec. (a)(3)(A). Pub. L. 100–647, § 1006(t)(6)(A), struck 
out ‘‘directly or indirectly,’’. 

Subsec. (a)(3)(A)(i). Pub. L. 100–647, § 1006(t)(5)(C)(i), 
substituted ‘‘on the startup day in exchange for regular 
or residual interests in the REMIC’’ for ‘‘on or before 
the startup day’’. 

Subsec. (a)(3)(A)(ii). Pub. L. 100–647, § 1006(t)(5)(C)(ii), 
inserted before comma at end ‘‘if, except as provided in 
regulations, such purchase is pursuant to a fixed-price 
contract in effect on the startup day’’. 

Subsec. (a)(3)(C). Pub. L. 100–647, § 1006(t)(5)(C)(iii), 
substituted ‘‘on the startup day in exchange for regular 
or residual interests in the REMIC’’ for ‘‘on or before 
the startup day’’. 

Subsec. (a)(4)(A). Pub. L. 100–647, § 1006(t)(5)(D), 
amended subpar. (A) generally. Prior to amendment, 
subpar. (A) read as follows: ‘‘which would be described 
in paragraph (3)(A) if it were transferred to the REMIC 
on or before the startup day, and’’. 

Subsec. (a)(7)(B). Pub. L. 100–647, § 1006(t)(7), inserted 
before period at end of first sentence ‘‘or lower than ex-
pected returns on cash flow investments’’. 

Subsec. (a)(8). Pub. L. 100–647, § 1006(t)(8)(A), sub-
stituted ‘‘section 856(e) (without regard to paragraph 
(5) thereof)’’ for ‘‘section 856(e)’’ in subpar. (A) and 
amended last sentence generally. Prior to amendment, 
last sentence read as follows: ‘‘Property shall cease to 
be foreclosure property with respect to the REMIC on 
the date which is 1 year after the date such real estate 
mortgage pool acquired such property.’’ 

Subsec. (a)(9). Pub. L. 100–647, § 1006(t)(5)(E), amended 
par. (9) generally. Prior to amendment, par. (9) read as 
follows: ‘‘The term ‘startup day’ means any day se-
lected by a REMIC which is on or before the 1st day on 
which interests in such REMIC are issued.’’ 

Subsec. (c). Pub. L. 100–647, § 1006(t)(8)(B), added sub-
sec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 100–647, § 1006(t)(9)(A), added sub-
sec. (d). Former subsec. (d) redesignated (e). 

Pub. L. 100–647, § 1006(t)(8)(B), redesignated former 
subsec. (c) as (d). 

Subsec. (e). Pub. L. 100–647, § 1006(t)(9)(A), redesig-
nated former subsec. (d) as (e). 

Subsec. (e)(4), (5). Pub. L. 100–647, § 1006(t)(10), added 
pars. (4) and (5). 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendments by Pub. L. 109–135 effective as if in-
cluded in the provisions of the American Jobs Creation 
Act of 2004, Pub. L. 108–357, to which they relate, see 
section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 effective Jan. 1, 2005, 
with exception for any FASIT in existence on Oct. 22, 



Page 1872 TITLE 26—INTERNAL REVENUE CODE [§§ 860H to 860L 

1 Editorially supplied. Part IV added by Pub. L. 92–178 without 

corresponding amendment of subchapter analysis. 

2004, to the extent that regular interests issued by the 
FASIT before such date continue to remain outstand-
ing in accordance with the original terms of issuance, 
see section 835(c) of Pub. L. 108–357, set out as a note 
under section 56 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 effective Sept. 1, 1997, 
see section 1621(d) of Pub. L. 104–188, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Pub. L. 100–647, title I, § 1006(t)(5)(F), Nov. 10, 1988, 102 
Stat. 3421, provided that: ‘‘The amendments made by 
this paragraph [amending this section] shall not apply 
to any REMIC where the startup day (as defined in sec-
tion 860G(a)(9) of the 1986 Code as in effect on the day 
before the date of the enactment of this Act [Nov. 10, 
1988]) is before July 1, 1987.’’ 

Pub. L. 100–647, title I, § 1006(t)(9)(B), Nov. 10, 1988, 102 
Stat. 3422, provided that: ‘‘The amendment made by 
subparagraph (A) [amending this section] shall not 
apply to any REMIC where the startup day (as defined 
in section 860G(a)(9) of the 1986 Code as in effect on the 
day before the date of the enactment of this Act [Nov. 
10, 1988]) is before July 1, 1987.’’ 

Amendment by section 1006(t)(6)–(8)(B), (10) of Pub. L. 
100–647 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

[PART V—REPEALED] 

[§§ 860H to 860L. Repealed. Pub. L. 108–357, title 
VIII, § 835(a), Oct. 22, 2004, 118 Stat. 1593] 

Section 860H, added Pub. L. 104–188, title I, § 1621(a), 
Aug. 20, 1996, 110 Stat. 1858, set forth general rules re-
lating to taxation of a FASIT. 

Section 860I, added Pub. L. 104–188, title I, § 1621(a), 
Aug. 20, 1996, 110 Stat. 1859, related to gain recognition 
on contributions to a FASIT and in other cases. 

Section 860J, added Pub. L. 104–188, title I, § 1621(a), 
Aug. 20, 1996, 110 Stat. 1860, prohibited offset of certain 
FASIT inclusions by non-FASIT losses. 

Section 860K, added Pub. L. 104–188, title I, § 1621(a), 
Aug. 20, 1996, 110 Stat. 1861, related to treatment of 
transfers of high-yield interests to disqualified holders. 

Section 860L, added Pub. L. 104–188, title I, § 1621(a), 
Aug. 20, 1996, 110 Stat. 1862; amended Pub. L. 105–34, 
title XVI, § 1601(f)(6), Aug. 5, 1997, 111 Stat. 1091, defined 
terms and set forth special rules relating to FASITs. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Jan. 1, 2005, with exception for any 
FASIT in existence on Oct. 22, 2004, to the extent that 
regular interests issued by the FASIT before such date 
continue to remain outstanding in accordance with the 
original terms of issuance, see section 835(c) of Pub. L. 
108–357, set out as an Effective Date of 2004 Amend-
ments note under section 56 of this title. 

Subchapter N—Tax Based on Income From 
Sources Within or Without the United States 

Part 

I. Source rules and other general rules relating 
to foreign income. 

II. Nonresident aliens and foreign corporations. 

Part 

III. Income from sources without the United 
States. 

IV. Domestic international sales corporations.1 
V. International boycott determinations. 

AMENDMENTS 

1988—Pub. L. 100–647, title I, § 1012(h)(2)(D), Nov. 10, 
1988, 102 Stat. 3503, substituted ‘‘Source rules and other 
general rules relating to foreign income’’ for ‘‘Deter-
mination of sources of income’’ in item for part I. 

1976—Pub. L. 94–455, title X, § 1064(b), Oct. 4, 1976, 90 
Stat. 1653, added item V. 

PART I—SOURCE RULES AND OTHER GEN-
ERAL RULES RELATING TO FOREIGN IN-
COME 

Sec. 

861. Income from sources within the United 
States. 

862. Income from sources without the United 
States. 

863. Special rules for determining source. 
864. Definitions and special rules. 
865. Source rules for personal property sales. 

AMENDMENTS 

1988—Pub. L. 100–647, title I, §§ 1012(e)(3)(B), (h)(2)(C), 
1018(u)(37), Nov. 10, 1988, 102 Stat. 3500, 3502, 3592, sub-
stituted ‘‘SOURCE RULES AND OTHER GENERAL 
RULES RELATING TO FOREIGN INCOME’’ for ‘‘DE-
TERMINATION OF SOURCES OF INCOME’’ as part I 
heading, substituted ‘‘Special rules for determining 
source’’ for ‘‘Items not specified in section 861 or 862’’ 
in item 863, and added item 865. 

1986—Pub. L. 99–514, title XII, § 1215(b)(2), Oct. 22, 1986, 
100 Stat. 2545, substituted ‘‘Definitions and special 
rules’’ for ‘‘Definitions’’ in item 864. 

§ 861. Income from sources within the United 
States 

(a) Gross income from sources within United 
States 

The following items of gross income shall be 
treated as income from sources within the 
United States: 

(1) Interest 

Interest from the United States or the Dis-
trict of Columbia, and interest on bonds, 
notes, or other interest-bearing obligations of 
noncorporate residents or domestic corpora-
tions not including— 

(A) interest— 
(i) on deposits with a foreign branch of a 

domestic corporation or a domestic part-
nership if such branch is engaged in the 
commercial banking business, and 

(ii) on amounts satisfying the require-
ments of subparagraph (B) of section 
871(i)(3) which are paid by a foreign branch 
of a domestic corporation or a domestic 
partnership, and 

(B) in the case of a foreign partnership, 
which is predominantly engaged in the ac-
tive conduct of a trade or business outside 
the United States, any interest not paid by 
a trade or business engaged in by the part-
nership in the United States and not alloca-
ble to income which is effectively connected 
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