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see section 7 of Pub. L. 100-352, set out as a note under
section 1254 of this title.

§2104. Reviews of State court decisions

A review by the Supreme Court of a judgment
or decree of a State court shall be conducted in
the same manner and under the same regula-
tions, and shall have the same effect, as if the
judgment or decree reviewed had been rendered
in a court of the United States.

(June 25, 1948, ch. 646, 62 Stat. 962; Pub. L.
100-352, §5(d)(1), June 27, 1988, 102 Stat. 663.)

HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §871 (R.S., §1003).

Words ‘“An appeal to’’ were substituted for ‘“‘writs of
error from”, in view of the abolition of the writ of
error.

Changes were made in phraseology.

AMENDMENTS

1988—Pub. L. 100-352 substituted ‘‘Reviews of State
court decisions” for ‘‘Appeals from State courts” in
section catchline and amended text generally. Prior to
amendment, text read as follows: ‘““An appeal to the Su-
preme Court from a State court shall be taken in the
same manner and under the same regulations, and shall
have the same effect, as if the judgment or decree ap-
pealed from had been rendered in a court of the United
States.”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-352 effective ninety days
after June 27, 1988, except that such amendment not to
apply to cases pending in Supreme Court on such effec-
tive date or affect right to review or manner of review-
ing judgment or decree of court which was entered be-
fore such effective date, see section 7 of Pub. L. 100-352,
set out as a note under section 1254 of this title.

§2105. Scope of review; abatement

There shall be no reversal in the Supreme
Court or a court of appeals for error in ruling
upon matters in abatement which do not involve
jurisdiction.

(June 25, 1948, ch. 646, 62 Stat. 963.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §879 (R.S. §1011;
Feb. 18, 1875, ch. 80, §1, 18 Stat. 318).

The revised language is substituted for the provisions
of section 879 of title 28, U.S.C., 1940 ed., to avoid any
construction that matters of fact are not reviewable in
nonjury cases. Such section 879 related to review upon
a writ of error which applied only to actions at law.
(See Rule 52(a) of the Federal Rules of Civil Procedure
limiting the review of questions of fact which renders
unnecessary any statutory limitation.)

Rule 7(c) of the Federal Rules of Civil Procedure abol-
ished all pleas, and the rules adopted the motion as a
substitute therefor.

Words ‘“‘matters in abatement’ were, therefore, sub-
stituted for the abolished ‘‘plea in abatement’” and
‘“‘plea to the jurisdiction.”

Changes were made in phraseology.

§2106. Determination

The Supreme Court or any other court of ap-
pellate jurisdiction may affirm, modify, vacate,
set aside or reverse any judgment, decree, or
order of a court lawfully brought before it for
review, and may remand the cause and direct
the entry of such appropriate judgment, decree,
or order, or require such further proceedings to
be had as may be just under the circumstances.
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(June 25, 1948, ch. 646, 62 Stat. 963.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §§344, 876, 877 (R.S.
§701; Mar. 3, 1891, ch. 517, §§10, 11, 26 Stat. 829; Mar. 3,
1911, ch. 231, §§231, 236, 237, 291, 36 Stat. 1156, 1167; Dec.
23, 1914, ch. 2, 38 Stat. 790; Sept. 16, 1916, ch. 448, §2, 39
Stat. 726; Feb. 17, 1922, ch. 54, 42 Stat. 366; Feb. 13, 1925,
ch. 229, §1, 43 Stat. 937; Jan. 31, 1928, ch. 14, §1, 45 Stat.
54).

Section consolidates part of section 344 of title 28,
U.S.C., 1940 ed., with sections 876 and 877 of said title.
Other provisions of said section 344 are incorporated in
sections 1257 and 2103 of this title.

Words ‘“‘or a court of appeals’” were inserted after
‘““Supreme Court’ upon authority of United States v. Illi-
nois Surety Co., C.C.A. 1915, 226 F. 653, affirmed 37 S.Ct.
614, 244 U.S. 376, 61 L.Ed. 1206, wherein it was held that
this section also applied to the courts of appeals in
view of section 11 of the Circuit Court of Appeals Act
of Mar. 3, 1891, ch. 517, 28 Stat. 829.

The revised section will cover instances where the
Supreme Court remands a case to the highest court of
a State and to the United States Tax Court. It will also
cover a remand of a case to the Court of Claims or the
Court of Customs and Patent Appeals. For authority to
remand a case to The Tax Court, see Equitable Life As-
surance Society of U.S. v. Commissioner of Internal Reve-
nue, 1944, 64 S.Ct. 722, 321 U.S. 560, 88 L.Ed. 927.

Revised section will also permit a remand by the Su-
preme Court to a court of appeals inasmuch as such lat-
ter court then would be a lower court. The revised sec-
tion is in conformity with numerous holdings of the
Supreme Court to the effect that such a remand may be
made. See especially, Maryland Casualty Co. v. United
States, 1929, 49 S.Ct. 484, 279 U.S. 792, 73 L.Ed. 960; Krauss
Bros. Co. v. Mellon, 1928, 48 S.Ct. 358, 276 U.S. 386, 72
L.Ed. 620 and Buzyuski v. Luckenbach S. S. Co., 1928, 48
S.Ct. 440, 277 U.S. 226, 72 L..Ed. 860.

The last sentence of section 876 of title 28, U.S.C., 1940
ed., providing that the Supreme Court should not issue
execution but should send a special mandate to the in-
ferior court to award execution, was omitted. See rule
34 of the revised rules of the Supreme Court relating to
Mandates, and section 1651 of this title authorizing the
Supreme Court to issue all writs necessary in aid of its
jurisdiction.

Changes were made in phraseology.

§2107. Time for appeal to court of appeals

(a) Except as otherwise provided in this sec-
tion, no appeal shall bring any judgment, order
or decree in an action, suit or proceeding of a
civil nature before a court of appeals for review
unless notice of appeal is filed, within thirty
days after the entry of such judgment, order or
decree.

(b) In any such action, suit, or proceeding, the
time as to all parties shall be 60 days from such
entry if one of the parties is—

(1) the United States;

(2) a United States agency;

(3) a United States officer or employee sued
in an official capacity; or

(4) a current or former United States officer
or employee sued in an individual capacity for
an act or omission occurring in connection
with duties performed on behalf of the United

States, including all instances in which the

United States represents that officer or em-

ployee when the judgment, order, or decree is

entered or files the appeal for that officer or
employee.

(c) The district court may, upon motion filed
not later than 30 days after the expiration of the
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time otherwise set for bringing appeal, extend
the time for appeal upon a showing of excusable
neglect or good cause. In addition, if the district
court finds—

(1) that a party entitled to notice of the
entry of a judgment or order did not receive
such notice from the clerk or any party within
21 days of its entry, and

(2) that no party would be prejudiced,

the district court may, upon motion filed within
180 days after entry of the judgment or order or
within 14 days after receipt of such notice,
whichever is earlier, reopen the time for appeal
for a period of 14 days from the date of entry of
the order reopening the time for appeal.

(d) This section shall not apply to bankruptcy
matters or other proceedings under Title 11.

(June 25, 1948, ch. 646, 62 Stat. 963; May 24, 1949,
ch. 139, §§107, 108, 63 Stat. 104; Pub. L. 95-598,
title II, §248, Nov. 6, 1978, 92 Stat. 2672; Pub. L.
102-198, §12, Dec. 9, 1991, 105 Stat. 1627; Pub. L.
111-16, §6(3), May 7, 2009, 123 Stat. 1608; Pub. L.
112-62, §3, Nov. 29, 2011, 125 Stat. 757.)

HISTORICAL AND REVISION NOTES
1948 AcT

Based on title 28, U.S.C., 1940 ed., §§227a, 230, and sec-
tion 1142 of title 26, U.S.C., 1940 ed., Internal Revenue
Code (Mar. 3, 1891, ch. 517, §11, 26 Stat. 829; Mar. 3, 1911,
ch. 231, §129, 36 Stat. 1134; Feb. 13, 1925, ch. 229, §8(c), 43
Stat. 940; Feb. 28, 1927, ch. 228, 44 Stat. 1261; Jan. 31,
1928, ch. 14, §1, 45 Stat. 54; Feb. 10, 1939, ch. 2, §1142, 53
Stat. 165; Oct. 21, 1942, ch. 619, title V, §504(a), (c), 56
Stat. 957).

Section consolidates sections 227a and 230 of title 28,
U.S.C., 1940 ed., with section 1142 of title 26, U.S.C., 1940
ed., Internal Revenue Code. Other provisions of such
section 227a are incorporated in section 1292 of this
title.

Section 227a of title 28, U.S.C., 1940 ed., provided a
time limit of 30 days for appeals from patent-infringe-
ment decisions, and section 230 of title 28, U.S.C., 1940
ed., permitted 3 months for appeals generally. The re-
vised section adopts the 30-day limit in conformity
with recommendations of members of the Judicial Con-
ference of the United States and proposed amendment
to Rule 73 of the Federal Rules of Civil Procedure.

Section 1142 of title 26, U.S.C., 1940 ed., provided for
3 months within which to petition for appeal from a de-
cision of The Tax Court. The second paragraph of the
revised section reduces this to 60 days for reasons ex-
plained above. Other provisions of said section 1142
making a distinction between decisions before and
after June 6, 1932, were omitted as executed.

Words ‘‘in an action, suit, or proceeding of a civil na-
ture” were added in view of Rule 37 of the Federal
Rules of Criminal Procedure prescribing a different
limitation for criminal appeals.

Words ‘‘notice of appeal is filed”’ were substituted for
provisions of sections 230 of title 28, U.S.C., 1940 ed., and
1142 of title 26, U.S.C., 1940 ed., for petition and allow-
ance of appeal in order to eliminate the useless paper
work involved in a pro forma application for appeal and
perfunctory allowance of the same. The effect of the
section is to require appeals to the courts of appeals in
all cases to be taken by filing notice of appeal. See
Rule 73(b) of Federal Rules of Civil Procedure.

The case of Mosier v. Federal Reserve Bank of New
York, C.C.A. 1942, 132 F.2d 710, holds that the Federal
Rules of Civil Procedure changing the method of ‘‘tak-
ing” an appeal, do not affect the time limitation pre-
scribed by section 230 of title 28, U.S.C., 1940 ed.

Word ‘“‘order” was added, in two places, after ‘‘judg-
ment” so as to make the section cover all appeals of
which the courts of appeals have jurisdiction, as set
forth in section 1291 et seq. of this title.
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The last paragraph was added in conformity with sec-
tion 48 of title 11, U.S.C., 1940 ed., Bankruptcy, and
other sections of that title regulating appellate proce-
dure in bankruptcy matters.

The third paragraph was inserted to conform to the
existing practice in Admiralty upon the recommenda-
tion of the Committee on the Federal Courts of the
New York County Lawyers Association.

The time for appeal to the Court of Customs and Pat-
ent Appeals in patent and trade-mark cases is governed
by section 89 of title 15, U.S.C., 1940 ed., Commerce and
Trade, and section 60 of title 35, U.S.C., 1940 ed., Pat-
ents, and Rule 25 of the Rules of such court, and, in cus-
toms cases, by section 2601 of this title.

Changes were made in phraseology.

SENATE REVISION AMENDMENT

By Senate amendment, all provisions relating to the
Tax Court were eliminated. Therefore, section 1142 of
title 26, U.S.C., Internal Revenue Code, was not one of
the sources of this section as finally enacted. However,
no change in the text of this section was necessary. See
80th Congress Senate Report No. 1559.

1949 AcT

This amendment to section 2107 of title 28, U.S.C., re-
stores the former 15-day limitation of time within
which to appeal from an interlocutory order in admi-
ralty.

This amendment eliminates as surplusage the words
“in any such action, suit or proceeding,” from the
fourth paragraph of section 2107 of title 28, U.S.C., and
corrects a typographical error in the same paragraph.

AMENDMENTS

2011—Subsec. (b). Pub. L. 112-62 added subsec. (b) and
struck out former subsec. (b) which read as follows: ‘“‘In
any such action, suit or proceeding in which the United
States or an officer or agency thereof is a party, the
time as to all parties shall be sixty days from such
entry.”

2009—Subsec. (c). Pub. L. 111-16 substituted ‘‘within
14 days” for ‘“‘within 7 days’ in concluding provisions.

1991—Pub. L. 102-198 designated first and second pars.
as subsecs. (a) and (b), respectively, added subsec. (c),
designated fifth par. as subsec. (d), and struck out third
and fourth pars. which read as follows:

“In any action, suit or proceeding in admiralty, the
notice of appeal shall be filed within ninety days after
the entry of the order, judgment or decree appealed
from, if it is a final decision, and within fifteen days
after its entry if it is an interlocutory decree.

““The district court may extend the time for appeal
not exceeding thirty days from the expiration of the
original time herein prescribed, upon a showing of ex-
cusable neglect based on failure of a party to learn of
the entry of the judgment, order or decree.”

1978—Pub. L. 95-598 directed the amendment of sec-
tion by inserting ‘‘or the bankruptcy court’ after ‘‘dis-
trict court” and by striking out the final par., which
amendment did not become effective pursuant to sec-
tion 402(b) of Pub. L. 95-598, as amended, set out as an
Effective Date note preceding section 101 of Title 11,
Bankruptcey.

1949—Act May 24, 1949, restored, in third par., the 15-
day limitation of time within which to appeal from an
interlocutory order in admiralty, and in fourth par.,
substituted ‘“The district court may’’ for ‘““The district
court, in any such action, suit, or proceeding, may”’
and corrected spelling of ‘‘excusable’.

EFFECTIVE DATE OF 2011 AMENDMENT

Pub. L. 112-62, §4, Nov. 29, 2011, 125 Stat. 757, provided
that: ‘““The amendment made by this Act [amending
this section] shall take effect on December 1, 2011.”

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009,
see section 7 of Pub. L. 111-16, set out as a note under
section 109 of Title 11, Bankruptcy.



Page 481

FINDINGS

Pub. L. 112-62, §2, Nov. 29, 2011, 125 Stat. 756, provided
that: “‘Congress finds that—

‘(1) section 2107 of title 28, United States Code, and
rule 4 of the Federal Rules of Appellate Procedure
provide that the time to appeal for most civil actions
is 30 days, but that the appeal time for all parties is
60 days when the parties in the civil action include
the United States, a United States officer, or a
United States agency;

‘(2) the 60-day period should apply if one of the par-
ties is—

‘‘(A) the United States;

“(B) a United States agency;

‘“(C) a United States officer or employee sued in
an official capacity; or

‘(D) a current or former United States officer or
employee sued in an individual capacity for an act
or omission occurring in connection with duties
performed on behalf of the United States;

‘(3) section 2107 of title 28, United States Code, and
rule 4 of the Federal Rules of Appellate Procedure (as
amended to take effect on December 1, 2011, in ac-
cordance with section 2074 of that title) should uni-
formly apply the 60-day period to those civil actions
relating to a Federal officer or employee sued in an
individual capacity for an act or omission occurring
in connection with Federal duties;

‘“(4) the civil actions to which the 60-day periods
should apply include all civil actions in which a legal
officer of the United States represents the relevant
officer or employee when the judgment or order is en-
tered or in which the United States files the appeal
for that officer or employee; and

‘(5) the application of the 60-day period in section
2107 of title 28, United States Code, and rule 4 of the
Federal Rules of Appellate Procedure—

‘“(A) is not limited to civil actions in which rep-
resentation of the United States is provided by the
Department of Justice; and

‘“(B) includes all civil actions in which the rep-
resentation of the United States is provided by a
Federal legal officer acting in an official capacity,
such as civil actions in which a Member, officer, or
employee of the Senate or the House of Representa-
tives is represented by the Office of Senate Legal
Counsel or the Office of General Counsel of the
House of Representatives.”

§2108. Proof of amount in controversy

Where the power of any court of appeals to re-
view a case depends upon the amount or value in
controversy, such amount or value, if not other-
wise satisfactorily disclosed upon the record,
may be shown and ascertained by the oath of a
party to the case or by other competent evi-
dence.

(June 25, 1948, ch. 646, 62 Stat. 963.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §231 (Feb. 13, 1925,
ch. 229, §9, 43 Stat. 941).

Words ‘‘or in the Supreme Court’ were omitted. Sec-
tion 7 of the 1925 act containing such words related to
review by the Supreme Court of the United States of
decisions of the Supreme Court of the Philippine Is-
lands and designated a certain jurisdictional amount.
Such section 7 has now become obsolete, in view of the
recognition of the independence of the Philippines,
title 48 U.S.C., 1940 ed., §1240, Territories and Insular
Possessions, and there is no other case wherein the
power of the Supreme Court to review depends on the
amount or value in controversy.

§2109. Quorum of Supreme Court justices absent

If a case brought to the Supreme Court by di-
rect appeal from a district court cannot be
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heard and determined because of the absence of
a quorum of qualified justices, the Chief Justice
of the United States may order it remitted to
the court of appeals for the circuit including the
district in which the case arose, to be heard and
determined by that court either sitting in banc
or specially constituted and composed of the
three circuit judges senior in commission who
are able to sit, as such order may direct. The de-
cision of such court shall be final and conclu-
sive. In the event of the disqualification or dis-
ability of one or more of such circuit judges,
such court shall be filled as provided in chapter
15 of this title.

In any other case brought to the Supreme
Court for review, which cannot be heard and de-
termined because of the absence of a quorum of
qualified justices, if a majority of the qualified
justices shall be of opinion that the case cannot
be heard and determined at the next ensuing
term, the court shall enter its order affirming
the judgment of the court from which the case
was brought for review with the same effect as
upon affirmance by an equally divided court.

(June 25, 1948, ch. 646, 62 Stat. 963.)
HISTORICAL AND REVISION NOTES

Based on portions of section 29 of title 15, U.S.C., 1940
ed., Commerce and Trade, and section 45 of title 49,
U.S.C., 1940 ed., Transportation (Feb. 11, 1903, ch. 544,
§2, 32 Stat. 823; Mar. 3, 1911, ch. 231, §291, 36 Stat. 1167;
June 9, 1944, ch. 239, 58 Stat. 272).

Section consolidates portions of section 29 of title 15,
U.S.C., 1940 ed., and section 45 of title 49, U.S.C., 1940
ed., with changes of substance and phraseology.

The revised section includes the principal provisions
of sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed.,
respectively, in case of the absence of a quorum of
qualified Justices of the Supreme Court.

Sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed.,
respectively, were identical and were applicable only to
decisions of three-judge courts in antitrust cases under
section 107 of said title 15 and Interstate Commerce
cases under sections 1, 8, and 12 of said title 49, ‘‘or any
other acts having a like purpose that may hereinafter
be enacted.” The revised section broadens and extends
the application of such provisions to include ‘‘any case
involving a direct appeal to the Supreme Court from
the decision of a district court or a district court of
three judges which cannot be heard and determined be-
cause of the absence of a quorum of qualified justices.”
It includes direct appeals in criminal cases under sec-
tion 3731 of title 18 (H.R. 1600, 80th Cong.).

Sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed.,
respectively provided that the Supreme Court certify
the case to the Circuit Court of Appeals and that the
Senior Circuit Judge, qualified to participate should
designate himself and two other circuit judges next in
order of seniority. Other provisions were made for des-
ignation of circuit judges from other circuits in case of
insufficient circuit judges being available in the cir-
cuit.

The revised section permits the Chief Justice of the
United States to designate the ‘‘court of appeals’ to
hear the case in banc or by means of a specially con-
stituted court of appeals composed of the three circuit
judges senior in commission who are able to sit. In case
of disqualification or disability, the court shall be
filled by designation and assignment as provided in
chapter 15 of this title.

The provisions of section 29 of title 15, U.S.C., 1940
ed., and section 45 of title 49, U.S.C., 1940 ed., relating
to time for appeal are incorporated in section 2101 of
this title. The provisions of said sections for direct ap-
peal to the Supreme Court are retained in said titles 15
and 49.
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