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(5) Construction

Nothing in this subsection shall be con-
strued to prohibit an employer from requiring
an employee on leave under section 2612 of this
title to report periodically to the employer on
the status and intention of the employee to re-
turn to work.

(b) Exemption concerning certain highly com-
pensated employees

(1) Denial of restoration

An employer may deny restoration under
subsection (a) to any eligible employee de-
scribed in paragraph (2) if—

(A) such denial is necessary to prevent
substantial and grievous economic injury to
the operations of the employer;

(B) the employer notifies the employee of
the intent of the employer to deny restora-
tion on such basis at the time the employer
determines that such injury would occur;
and

(C) in any case in which the leave has com-
menced, the employee elects not to return to
employment after receiving such notice.

(2) Affected employees

An eligible employee described in paragraph
(1) is a salaried eligible employee who is
among the highest paid 10 percent of the em-
ployees employed by the employer within 75
miles of the facility at which the employee is
employed.

(c) Maintenance of health benefits
(1) Coverage

Except as provided in paragraph (2), during
any period that an eligible employee takes
leave under section 2612 of this title, the em-
ployer shall maintain coverage under any
‘“‘geroup health plan” (as defined in section
5000(b)(1) of title 26) for the duration of such
leave at the level and under the conditions
coverage would have been provided if the em-
ployee had continued in employment continu-
ously for the duration of such leave.

(2) Failure to return from leave

The employer may recover the premium
that the employer paid for maintaining cov-
erage for the employee under such group
health plan during any period of unpaid leave
under section 2612 of this title if—

(A) the employee fails to return from leave
under section 2612 of this title after the pe-
riod of leave to which the employee is enti-
tled has expired; and

(B) the employee fails to return to work
for a reason other than—

(i) the continuation, recurrence, or onset
of a serious health condition that entitles
the employee to leave under subparagraph
(C) or (D) of section 2612(a)(1) of this title
or under section 2612(a)(3) of this title; or

(ii) other circumstances beyond the con-
trol of the employee.

(3) Certification
(A) Issuance

An employer may require that a claim
that an employee is unable to return to
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work because of the continuation, recur-
rence, or onset of the serious health condi-
tion described in paragraph (2)(B)(i) be sup-
ported by—

(i) a certification issued by the health
care provider of the son, daughter, spouse,
or parent of the employee, as appropriate,
in the case of an employee unable to re-
turn to work because of a condition speci-
fied in section 2612(a)(1)(C) of this title;

(ii) a certification issued by the health
care provider of the eligible employee, in
the case of an employee unable to return
to work because of a condition specified in
section 2612(a)(1)(D) of this title; or

(iii) a certification issued by the health
care provider of the servicemember being
cared for by the employee, in the case of
an employee unable to return to work be-
cause of a condition specified in section
2612(a)(3) of this title.

(B) Copy

The employee shall provide, in a timely
manner, a copy of such certification to the
employer.

(C) Sufficiency of certification

(i) Leave due to serious health condition of
employee

The certification described in subpara-
graph (A)(ii) shall be sufficient if the cer-
tification states that a serious health con-
dition prevented the employee from being
able to perform the functions of the posi-
tion of the employee on the date that the
leave of the employee expired.

(ii) Leave due to serious health condition
of family member

The certification described in subpara-
graph (A)(i) shall be sufficient if the cer-
tification states that the employee is
needed to care for the son, daughter,
spouse, or parent who has a serious health
condition on the date that the leave of the
employee expired.

(Pub. L. 103-3, title I, §104, Feb. 5, 1993, 107 Stat.
12; Pub. L. 110-181, div. A, title V, §585(a)(3)(F),
Jan. 28, 2008, 122 Stat. 131.)

AMENDMENTS

2008—Subsec. ©)(2)(B)(). Pub. L. 110-181,
§5856(a)(3)(F)(i), inserted ‘‘or under section 2612(a)(3) of
this title”” before semicolon.

Subsec. (¢)(3)(A)({ii). Pub. L. 110-181, §585(a)(3)(F)(ii),
added cl. (iii).

EFFECTIVE DATE

Section effective 6 months after Feb. 5, 1993, except
that, in the case of collective bargaining agreements in
effect on that effective date, section applicable on the
earlier of (1) the date of termination of such agree-
ment, or (2) the date that occurs 12 months after Feb.
5, 1993, see section 405(b) of Pub. L. 103-3, set out as a
note under section 2601 of this title.

§2615. Prohibited acts
(a) Interference with rights
(1) Exercise of rights

It shall be unlawful for any employer to
interfere with, restrain, or deny the exercise
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of or the attempt to exercise, any right pro-
vided under this subchapter.
(2) Discrimination

It shall be unlawful for any employer to dis-
charge or in any other manner discriminate
against any individual for opposing any prac-
tice made unlawful by this subchapter.

(b) Interference with proceedings or inquiries

It shall be unlawful for any person to dis-
charge or in any other manner discriminate
against any individual because such individual—

(1) has filed any charge, or has instituted or
caused to be instituted any proceeding, under
or related to this subchapter;

(2) has given, or is about to give, any infor-
mation in connection with any inquiry or pro-
ceeding relating to any right provided under
this subchapter; or

(3) has testified, or is about to testify, in any
inquiry or proceeding relating to any right
provided under this subchapter.

(Pub. L. 103-3, title I, §105, Feb. 5, 1993, 107 Stat.
14.)
EFFECTIVE DATE

Section effective 6 months after Feb. 5, 1993, except
that, in the case of collective bargaining agreements in
effect on that effective date, section applicable on the
earlier of (1) the date of termination of such agree-
ment, or (2) the date that occurs 12 months after Feb.

5, 1993, see section 405(b) of Pub. L. 103-3, set out as a
note under section 2601 of this title.

§2616. Investigative authority
(a) In general

To ensure compliance with the provisions of
this subchapter, or any regulation or order is-
sued under this subchapter, the Secretary shall
have, subject to subsection (c), the investigative
authority provided under section 211(a) of this
title.

(b) Obligation to keep and preserve records

Any employer shall make, keep, and preserve
records pertaining to compliance with this sub-
chapter in accordance with section 211(c) of this
title and in accordance with regulations issued
by the Secretary.

(¢) Required submissions generally limited to an-
nual basis

The Secretary shall not under the authority of
this section require any employer or any plan,
fund, or program to submit to the Secretary any
books or records more than once during any 12-
month period, unless the Secretary has reason-
able cause to believe there may exist a violation
of this subchapter or any regulation or order is-
sued pursuant to this subchapter, or is inves-
tigating a charge pursuant to section 2617(b) of
this title.

(d) Subpoena powers

For the purposes of any investigation provided
for in this section, the Secretary shall have the
subpoena authority provided for under section
209 of this title.

(Pub. L. 103-3, title I, §106, Feb. 5, 1993, 107 Stat.
15.)

EFFECTIVE DATE

Section effective 6 months after Feb. 5, 1993, except
that, in the case of collective bargaining agreements in
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effect on that effective date, section applicable on the
earlier of (1) the date of termination of such agree-
ment, or (2) the date that occurs 12 months after Feb.
5, 1993, see section 405(b) of Pub. L. 103-3, set out as a
note under section 2601 of this title.

§2617. Enforcement

(a) Civil action by employees
(1) Liability

Any employer who violates section 2615 of
this title shall be liable to any eligible em-
ployee affected—

(A) for damages equal to—
(i) the amount of—

(I) any wages, salary, employment ben-
efits, or other compensation denied or
lost to such employee by reason of the
violation; or

(IT) in a case in which wages, salary,
employment benefits, or other com-
pensation have not been denied or lost to
the employee, any actual monetary
losses sustained by the employee as a di-
rect result of the violation, such as the
cost of providing care, up to a sum equal
to 12 weeks (or 26 weeks, in a case in-
volving leave under section 2612(a)(3) of
this title) of wages or salary for the em-
ployee;

(ii) the interest on the amount described
in clause (i) calculated at the prevailing
rate; and

(iii) an additional amount as liquidated
damages equal to the sum of the amount
described in clause (i) and the interest de-
scribed in clause (ii), except that if an em-
ployer who has violated section 2615 of this
title proves to the satisfaction of the court
that the act or omission which violated
section 2615 of this title was in good faith
and that the employer had reasonable
grounds for believing that the act or omis-
sion was not a violation of section 2615 of
this title, such court may, in the discre-
tion of the court, reduce the amount of the
liability to the amount and interest deter-
mined under clauses (i) and (ii), respec-
tively; and

(B) for such equitable relief as may be ap-
propriate, including employment, reinstate-
ment, and promotion.

(2) Right of action

An action to recover the damages or equi-
table relief prescribed in paragraph (1) may be
maintained against any employer (including a
public agency) in any Federal or State court
of competent jurisdiction by any one or more
employees for and in behalf of—

(A) the employees; or
(B) the employees and other employees
similarly situated.

(3) Fees and costs

The court in such an action shall, in addi-
tion to any judgment awarded to the plaintiff,
allow a reasonable attorney’s fee, reasonable
expert witness fees, and other costs of the ac-
tion to be paid by the defendant.
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