
Page 334 TITLE 31—MONEY AND FINANCE § 3904 

100–496, § 13(b), Oct. 17, 1988, 102 Stat. 2465, applicable to 

payments under contracts awarded, contracts renewed, 

and contract options exercised during or after the first 

fiscal quarter which begins more than 90 days after Oct. 

17, 1988. 

§ 3904. Limitations on discount payments 

The head of an agency offered a discount by a 
business concern from an amount due under a 
contract for property or service in exchange for 
payment within a specified time may pay the 
discounted amount only if payment is made 
within the specified time. For the purpose of the 
preceding sentence, the specified time shall be 
determined from the date of the invoice. The 
head of the agency shall pay an interest penalty 
on an amount remaining unpaid in violation of 
this section. The penalty accrues as provided 
under sections 3902 and 3903 of this title, except 
that the required payment date for the unpaid 
amount is the last day specified in the contract 
that the discounted amount may be paid. 

(Added Pub. L. 97–452, § 1(18)(A), Jan. 12, 1983, 96 
Stat. 2476; amended Pub. L. 100–496, § 8, Oct. 17, 
1988, 102 Stat. 2460.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

3904 ......... 31 App.:1802. May 21, 1982, Pub. L. 97–177, 
§ 3, 96 Stat. 86. 

The word ‘‘otherwise’’ is omitted as surplus. The 

words ‘‘may pay the discounted amount’’ are sub-

stituted for ‘‘may make payment in an amount equal 

to the discounted price’’ to eliminate unnecessary 

words. The words ‘‘on such unpaid amount’’ and ‘‘the 

regulations prescribed pursuant to’’ are omitted as sur-

plus. The words ‘‘specified in the contract that the dis-

counted amount may be paid’’ are substituted for ‘‘of 

the specified period of time described in subsection (a)’’ 

for clarity. 

AMENDMENTS 

1988—Pub. L. 100–496 inserted after first sentence 

‘‘For the purpose of the preceding sentence, the speci-

fied time shall be determined from the date of the in-

voice.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–496 applicable to pay-

ments under contracts awarded, contracts renewed, and 

contract options exercised during or after the first fis-

cal quarter which begins more than 90 days after Oct. 

17, 1988, see section 14(a) of Pub. L. 100–496, set out as 

a note under section 3902 of this title. 

§ 3905. Payment provisions relating to construc-
tion contracts 

(a) In the event that a contractor, after mak-
ing a certified payment request to an agency 
pursuant to section 3903(b) of this title, discov-
ers that a portion or all of such payment request 
constitutes a payment for performance by such 
contractor that fails to conform to the specifica-
tions, terms, and conditions of its contract 
(hereafter in this subsection referred to as the 
‘‘unearned amount’’), then the contractor 
shall— 

(1) notify the agency of such performance de-
ficiency; and 

(2) be obligated to pay the Government an 
amount equal to interest on the unearned 

amount (computed in the manner provided in 
section 3903(c) of this title), from the date of 
the contractor’s receipt of such unearned 
amount until— 

(A) the date the contractor notifies the 
agency that the performance deficiency has 
been corrected; or 

(B) the date the contractor reduces the 
amount of any subsequent certified applica-
tion for payment to such agency by an 
amount equal to the unearned amount. 

(b) Each construction contract awarded by an 
agency shall include a clause that requires the 
prime contractor to include in each subcontract 
for property or services entered into by the 
prime contractor and a subcontractor (including 
a material supplier) for the purpose of perform-
ing such construction contract— 

(1) a payment clause which obligates the 
prime contractor to pay the subcontractor for 
satisfactory performance under its sub-
contract within 7 days out of such amounts as 
are paid to the prime contractor by the agency 
under such contract; and 

(2) an interest penalty clause which obli-
gates the prime contractor to pay to the sub-
contractor an interest penalty on amounts due 
in the case of each payment not made in ac-
cordance with the payment clause included in 
the subcontract pursuant to paragraph (1) of 
this subsection— 

(A) for the period beginning on the day 
after the required payment date and ending 
on the date on which payment of the amount 
due is made; and 

(B) computed at the rate specified by sec-
tion 3902(a) of this title. 

(c) The construction contract awarded by the 
agency shall further require the prime contrac-
tor to include in each of its subcontracts (for 
the purpose of performance of such construction 
contract) a provision requiring the subcontrac-
tor to include a payment clause and an interest 
penalty clause conforming to the standards of 
subsection (b) of this section in each of its sub-
contracts and to require each of its subcontrac-
tors to include such clauses in their sub-
contracts with each lower-tier subcontractor or 
supplier. 

(d) The clauses required by subsections (b) and 
(c) of this section shall not be construed to im-
pair the right of a prime contractor or a sub-
contractor at any tier to negotiate, and to in-
clude in their subcontract, provisions which— 

(1) permit the prime contractor or a sub-
contractor to retain (without cause) a speci-
fied percentage of each progress payment 
otherwise due to a subcontractor for satisfac-
tory performance under the subcontract, with-
out incurring any obligation to pay a late pay-
ment interest penalty, in accordance with 
terms and conditions agreed to by the parties 
to the subcontract, giving such recognition as 
the parties deem appropriate to the ability of 
a subcontractor to furnish a performance bond 
and a payment bond; 

(2) permit the contractor or subcontractor to 
make a determination that part or all of the 
subcontractor’s request for payment may be 
withheld in accordance with the subcontract 
agreement; and 
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