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(Added Pub. L. 115-254, div. B, title IV, §412(a),
Oct. 5, 2018, 132 Stat. 3331.)

SUBCHAPTER II—SMALL COMMUNITY AIR
SERVICE

§41731. Definitions

(a) GENERAL.—In this subchapter—
(1) ‘“‘eligible place’” means a place in the
United States that—

(A)(1)(I) was an eligible point under section
419 of the Federal Aviation Act of 1958 before
October 1, 1988;

(IT) received scheduled air transportation
at any time after January 1, 1990; and

(ITI) is not listed in Department of Trans-
portation Orders 89-9-37 and 89-12-52 as a
place ineligible for compensation under this
subchapter; or

(ii) was determined, on or after October 1,
1988, and before the date of the enactment of
the FAA Extension, Safety, and Security
Act of 2016 (Public Law 114-190), under this
subchapter by the Secretary of Transpor-
tation to be eligible to receive subsidized
small community air service under section
41736(a);

(B) had an average of 10 enplanements per
service day or more, as determined by the
Secretary, during the most recent fiscal
year beginning after September 30, 2012;

(C) had an average subsidy per passenger of
less than $1,000 during the most recent fiscal
year, as determined by the Secretary; and

(D) is a community that, at any time dur-
ing the period between September 30, 2010,
and September 30, 2011, inclusive—

(i) received essential air service for
which compensation was provided to an air
carrier under this subchapter; or

(ii) received a 90-day notice of intent to
terminate essential air service and the
Secretary required the air carrier to con-
tinue to provide such service to the com-
munity.

(2) ‘“‘enhanced essential air service’ means
scheduled air transportation to an eligible
place of a higher level or quality than basic es-
sential air service described in section 41732 of
this title.

(b) LIMITATION ON AUTHORITY TO DECIDE A
PLACE NOT AN ELIGIBLE PLACE.—The Secretary
may not decide that a place described in sub-
section (a)(1) of this section is not an eligible
place on any basis that is not specifically stated
in this subchapter.

(c) EXCEPTION FOR LOCATIONS IN ALASKA AND
HAWAIlL.—Subparagraphs (B), (C), and (D) of sub-
section (a)(1) shall not apply with respect to lo-
cations in the State of Alaska or the State of
Hawadii.

(d) EXCEPTIONS FOR LOCATIONS MORE THAN 175
DRIVING MILES FROM THE NEAREST LARGE OR ME-
DIUM HUB AIRPORT.—Subsection (a)(1)(B) shall
not apply with respect to locations that are
more than 175 driving miles from the nearest
large or medium hub airport.

(e) WAIVERS.—For fiscal year 2013 and each fis-
cal year thereafter, the Secretary may waive, on
an annual basis, subsection (a)(1)(B) with re-
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spect to a location if the location demonstrates
to the Secretary’s satisfaction that the reason
the location averages fewer than 10 enplane-
ments per day is due to a temporary decline in
enplanements.

(f) DEFINITION.—For purposes of subsection
(a)(1)(B), the term ‘‘enplanements’ means the
number of passengers enplaning, at an eligible
place, on flights operated by the subsidized es-
sential air service carrier.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1143;
Pub. L. 106-181, title II, §208, Apr. 5, 2000, 114
Stat. 95; Pub. L. 108-176, title II, §225(b)(2), Dec.
12, 2003, 117 Stat. 2529; Pub. L. 112-27, §6, Aug. 5,
2011, 125 Stat. 271; Pub. L. 112-95, title IV, §§421,
422, Feb. 14, 2012, 126 Stat. 96, 97; Pub. L. 115-254,
div. B, title IV, §453(a), Oct. 5, 2018, 132 Stat.
3348.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41731(a)(1) .. | 49 App.:1389(a)(1). Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §419(a); added
Oct. 24, 1978, Pub. L.
95-504, §33(a), 92 Stat. 1732;
Dec. 8, 1983, Pub. L. 98-213,
§10, 97 Stat. 1461; Oct. 4,
1984, Pub. L. 98443, §9(1),
98 Stat. 1708; restated Dec.
30, 1987, Pub. L. 100-223,
§202(a)(1) (2), (b)), 101
Stat. 1507, 1508; restated
Nov. 5, 1990, Pub. L.
101-508, §9113(a), 104 Stat.
1388-363.

Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731 §419(k)(2)— (5),
added Oct. 24 1978, Pub. L
95-504, §33(a), 92 Stat. 1732;
Dec. 8, 1983, Pub. L. 98—213,
§10, 97 Stat. 1461; Oct. 4,

41731(a)(2) .. | 49 App.:1389(k)(2).

1984, Pub. L. 98443, §9(1),
98 Stat. 1708; restated Dec.
30, 1987, Pub. L. 100-223,
§202(a)(D), (2), (b)), 101
Stat. 1507, 1517.

41731(a)(3) ..
41731(a)(4) ..
41731(a)(5) ..
41731(b) ......

49 App.:1389(k)(3).
49 App.:1389(k)(4).
49 App.:1389(k)(5).
49 App.:1389(a)(2).

In this subchapter (except subsection (a)(1)(A) of this
section), the word ‘‘place’ is substituted for ‘‘point”
for clarity and consistency in the revised title.

In subsection (a)(1)(A), the words ‘‘was an eligible
point . . . before October 1, 1988’ are substituted for ‘‘is
defined as an eligible point . . . as in effect before Octo-
ber 1, 1988’ for clarity and to eliminate unnecessary
words.

In subsection (a)(2), the words ‘‘described in section
41732 of this title’’ are added for clarity.

In subsection (a)(3)-(5), the word ‘‘boardings’ is sub-
stituted for ‘‘enplanements’” for clarity and consist-
ency in the revised title.

REFERENCES IN TEXT

Section 419 of the Federal Aviation Act of 1958, re-
ferred to in subsec. (a)(1)(A)(), is section 419 of Pub. L.
85-726, which was classified to section 1389 of former
Title 49, Transportation, and was repealed and reen-
acted as this subchapter by Pub. L. 103-272, §§1(e), 7(b),
July 5, 1994, 108 Stat. 1143, 1379.

The date of the enactment of the FAA Extension,
Safety, and Security Act of 2016, referred to in subsec.
(a)(1)(A)(ii), is the date of enactment of Pub. L. 114-190,
which was approved July 15, 2016.

AMENDMENTS

2018—Subsec. (a)(1)(A)(@i). Pub. L. 115254 substituted
“FAA Extension, Safety, and Security Act of 2016 (Pub-
lic Law 114-190),” for ‘“Wendell H. Ford Aviation Invest-
ment and Reform Act for the 21st Century,”.
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2012—Subsec. (a)(1)(B). Pub. L. 112-95, §421(1), amend-
ed subpar. (B) generally. Prior to amendment, subpar.
(B) read as follows: ‘‘is located not less than 90 miles
from the nearest medium or large hub airport; and”’.

Subsec. (a)(1)(D). Pub. L. 112-95, §422, added subpar.
(D).

Subsec. (c¢). Pub. L. 112-95, §421(2), amended subsec.
(c) generally. Prior to amendment, text read as follows:
“Subsections (a)(1)(B) and (a)(1)(C) shall not apply with
respect to a location in the State of Alaska.”

Subsec. (d). Pub. L. 112-95, §421(3), amended subsec.
(d) generally. Prior to amendment, text read as follows:
“The Secretary may waive subsection (a)(1)(B) with re-
spect to a location if the Secretary determines that the
geographic characteristics of the location result in
undue difficulty in accessing the nearest medium or
large hub airport.”

Subsecs. (e), (f). Pub. L. 112-95, §421(4), added subsecs.
(e) and (f).

2011—Subsec. (a)(1). Pub. L. 112-27, §6(a), redesignated
cls. (i) to (iii) of subpar. (A) as subcls. (I) to (III), re-
spectively, redesignated subpars. (A) and (B) as cls. (i)
and (ii), respectively, inserted ‘‘(A)” before “(i)(I)” in
subcl. (I) of cl. (i), substituted “was determined’ for
““‘determined”’, ‘‘Secretary of Transportation’ for ‘‘Sec-
retary’’, and semicolon for period at end in cl. (ii) of
subpar. (A), and added subpars. (B) and (C).

Subsec. (b). Pub. L. 112-27, §6(b), substituted ‘‘Sec-
retary’’ for ‘‘Secretary of Transportation’ and ‘‘on any
basis’ for ‘‘on the basis of a passenger subsidy at that
place or on another basis’.

Subsecs. (c), (d). Pub. L. 112-27, §6(c), added subsecs.
(c) and (d).

2003—Subsec. (a)(3) to (5). Pub. L. 108-176 struck out
pars. (3) to (6) which defined ‘‘hub airport’, ‘“‘nonhub
airport’’, and ‘‘small hub airport’’, respectively.

2000—Subsec. (a)(1). Pub. L. 106-181 redesignated sub-
pars. (A), (B), and (C) as cls. (i), (ii), and (iii), respec-
tively, of subpar (A) and added subpar. (B).

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-176 applicable only to fis-
cal years beginning after Sept. 30, 2003, except as other-
wise specifically provided, see section 3 of Pub. L.
108-176, set out as a note under section 106 of this title.

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fis-
cal years beginning after Sept. 30, 1999, see section 3 of
Pub. L. 106-181, set out as a note under section 106 of
this title.

CODE-SHARING PILOT PROGRAM

Pub. L. 108-176, title IV, §406, Dec. 12, 2003, 117 Stat.
2545, provided that:

‘“(a) IN GENERAL.—The Secretary of Transportation
shall establish a pilot program under which the Sec-
retary may require air carriers providing service with
compensation under subchapter II of chapter 417 of title
49, United States Code, and major air carriers (as de-
fined in section 41716(a)(2) of such title) serving large
hub airports (as defined in section 40102 of such title) to
participate in multiple code-share arrangements con-
sistent with normal industry practice whenever and
wherever the Secretary determines that such multiple
code-sharing arrangements would improve air transpor-
tation services.

‘“(b) LIMITATION.—The Secretary may not require air
carriers to participate in the pilot program under this
section for more than 10 communities receiving service
under subchapter II of chapter 417 of title 49, United
States Code.”

MEASUREMENT OF HIGHWAY MILES FOR PURPOSES OF
DETERMINING ELIGIBILITY OF ESSENTIAL AIR SERVICE
SUBSIDIES

Pub. L. 108-176, title IV, §409, Dec. 12, 2003, 117 Stat.
2547, as amended by Pub. L. 110-190, §4(d)(1), Feb. 28,
2008, 122 Stat. 644; Pub. L. 110-330, §5(k), Sept. 30, 2008,
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122 Stat. 3719; Pub. L. 111-69, §5(k), Oct. 1, 2009, 123 Stat.
2055; Pub. L. 111-249, §5(k), Sept. 30, 2010, 124 Stat. 2628;
Pub. L. 112-30, title II, §205(k), Sept. 16, 2011, 125 Stat.
358; Pub. L. 112-91, §5(k), Jan. 31, 2012, 126 Stat. 4; Pub.
L. 112-95, title IV, §431, Feb. 14, 2012, 126 Stat. 100; Pub.
L. 114-55, title I, §102(g), Sept. 30, 2015, 129 Stat. 523;
Pub. L. 114-141, title I, §102(f), Mar. 30, 2016, 130 Stat.
323; Pub. L. 114-190, title I, §1102(g), July 15, 2016, 130
Stat. 617; Pub. L. 115-63, title I, §102(g), Sept. 29, 2017,
131 Stat. 1169; Pub. L. 115-141, div. M, title I, §102(f),
Mar. 23, 2018, 132 Stat. 1046; Pub. L. 115-254, div. B, title
IV, §457, Oct. 5, 2018, 132 Stat. 3350, provided that:

‘“‘(a) REQUEST FOR SECRETARIAL REVIEW.—An eligible
place (as defined in section 41731 of title 49, United
States Code) with respect to which the Secretary has,
in the 2-year period ending on the date of enactment of
this Act [Dec. 12, 2003], eliminated (or tentatively
eliminated) compensation for essential air service to
such place, or terminated (or tentatively terminated)
the compensation eligibility of such place for essential
air service, under section 332 of the Department of
Transportation and Related Agencies Appropriations
Act, 2000 [Pub. L. 106-69] (49 U.S.C. 41731 note), section
205 of the Wendell H. Ford Aviation Investment and Re-
form Act for the 21st Century [Pub. L. 106-181] (49
U.S.C. 41731 note), or any prior law of similar effect
based on the highway mileage of such place from the
nearest hub airport (as defined in section 40102 of such
title), may request the Secretary to review such action.

“(b) DETERMINATION OF MILEAGE.—In reviewing an ac-
tion under subsection (a), the highway mileage between
an eligible place and the nearest medium hub airport or
large hub airport is the highway mileage of the most
commonly used route between the place and the me-
dium hub airport or large hub airport. In identifying
such route, the Secretary shall identify the most com-
monly used route for a community by—

‘(1) consulting with the Governor of a State or the
Governor’s designee; and

‘“(2) considering the certification of the Governor of
a State or the Governor’s designee as to the most
commonly used route.

‘‘(c) ELIGIBILITY DETERMINATION.—Not later than 60
days after receiving a request under subsection (a), the
Secretary shall—

‘(1) determine whether the eligible place would
have been subject to an elimination of compensation
eligibility for essential air service, or termination of
the eligibility of such place for essential air service,
under the provisions of law referred to in subsection
(a) based on the determination of the highway mile-
age of such place from the nearest medium hub air-
port or large hub airport under subsection (b); and

‘(2) issue a final order with respect to the eligi-
bility of such place for essential air service com-
pensation under subchapter II of chapter 417 of title
49, United States Code.
¢(d) LIMITATION ON PERIOD OF FINAL ORDER.—A final

order issued under subsection (c) shall terminate on
September 30, 2023.”’

[Pub. L. 110-190, §4(d)(2), Feb. 28, 2008, 122 Stat. 644,
provided that: ‘“The amendment made by paragraph (1)
[amending section 409(d) of Pub. L. 108-176, set out
above] shall take effect on September 29, 2007, and shall
apply with respect to any final order issued under sec-
tion 409(c) of such Act [section 409(c) of Pub. L. 108-176,
set out above] that was in effect on such date.”’]

MARKETING PRACTICES

Pub. L. 106-181, title II, §207, Apr. 5, 2000, 114 Stat. 94,
provided that:

‘“(a) REVIEW OF MARKETING PRACTICES THAT AD-
VERSELY AFFECT SERVICE TO SMALL OR MEDIUM COMMU-
NITIES.—Not later than 180 days after the date of the
enactment of this Act [Apr. 5, 2000], the Secretary [of
Transportation] shall review the marketing practices
of air carriers that may inhibit the availability of qual-
ity, affordable air transportation services to small- and
medium-sized communities, including—

“(1) marketing arrangements between airlines and
travel agents;
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‘(2) code-sharing partnerships;

‘(3) computer reservation system displays;

‘“(4) gate arrangements at airports;

‘“(5) exclusive dealing arrangements; and

‘“(6) any other marketing practice that may have
the same effect.

“‘(b) REGULATIONS.—If the Secretary finds, after con-
ducting the review, that marketing practices inhibit
the availability of affordable air transportation serv-
ices to small- and medium-sized communities, then,
after public notice and an opportunity for comment,
the Secretary may issue regulations that address the
problem or take other appropriate action.

‘() STATUTORY CONSTRUCTION.—Nothing in this sec-
tion expands the authority or jurisdiction of the Sec-
retary to issue regulations under chapter 417 of title 49,
United States Code, or under any other law.”’

RESTRICTIONS ON ESSENTIAL AIR SERVICE SUBSIDIES

Pub. L. 106-181, title II, §205, Apr. 5, 2000, 114 Stat. 94,
provided that: ‘““The Secretary [of Transportation] may
provide assistance under subchapter II of chapter 417 of
title 49, United States Code, with respect to a place
that is located within 70 highway miles of a hub airport
(as defined by section 41731 of such title) if the most
commonly used highway route between the place and
the hub airport exceeds 70 miles.”

Pub. L. 106-69, title III, §332, Oct. 9, 1999, 113 Stat.
1022, provided that: ‘‘Hereafter, notwithstanding 49
U.S.C. 41742, no essential air service subsidies shall be
provided to communities in the 48 contiguous States
that are located fewer than 70 highway miles from the
nearest large or medium hub airport, or that require a
rate of subsidy per passenger in excess of $200 unless
such point is greater than 210 miles from the nearest
large or medium hub airport.”

[Pub. L. 112-95, title IV, §426(c), (d), Feb. 14, 2012, 126
Stat. 99, as amended by Pub. L. 115-254, div. B, title IV,
§458, title V, §539(s)(2), Oct. 5, 2018, 132 Stat. 3350, 3372,
provided that:

[*“(c) SuBsIDY CAP.—Subject to the availability of
funds, the Secretary of Transportation may waive, on
a case-by-case basis, the subsidy-per-passenger cap es-
tablished by section 332 of the Department of Transpor-
tation and Related Agencies Appropriations Act, 2000
(Public Law 106-69; 113 Stat. 1022) [set out above]. A
waiver issued under this subsection shall remain in ef-
fect for a limited period of time, as determined by the
Secretary.

[*“(d) REDUCTION IN SUBSIDY-PER-PASSENGER.—

[‘“(1) IN GENERAL.—The Secretary shall waive appli-
cation of the subsidy-per-passenger cap described
under subsection (c) if the Secretary finds that the
community’s subsidy-per-passenger for a fiscal year
is lower than the subsidy-per-passenger for any of the
3 previous fiscal years.

[“(2) EXCEPTION.—The Secretary shall waive appli-
cation of the subsidy-per-passenger cap if the sub-
sidy-per-passenger for a fiscal year is less than 10 per-
cent higher than the highest subsidy-per-passenger
from any of the 3 previous fiscal years. The Secretary
may only waive application of the subsidy-per-pas-
senger cap under this paragraph once per community.

[“(3) RULE OF CONSTRUCTION.—Nothing in this sub-
section shall be construed to limit the Secretary’s
ability under subsection (c) to waive application of
the subsidy-per-passenger cap.’’]

Provisions similar to those in section 332 of Pub. L.
106-69, set out above, were contained in the following
prior appropriation acts:

Pub. L. 105-277, div. A, §101(g) [title III, §334], Oct. 21,
1998, 112 Stat. 2681-439, 2681-471.

Pub. L. 105-66, title III, §336, Oct. 27, 1997, 111 Stat.
1447.

§41732. Basic essential air service

(a) GENERAL.—Basic essential air service pro-
vided under section 41733 of this title is sched-
uled air transportation of passengers and
cargo—
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(1) to a hub airport that has convenient con-
necting or single-plane air service to a sub-
stantial number of destinations beyond that
airport; or

(2) to a small hub or nonhub airport, when in
Alaska or when the nearest hub airport is
more than 400 miles from an eligible place.

(b) MINIMUM REQUIREMENTS.—Basic essential
air service shall include at least the following:

(1)(A) for a place not in Alaska, 2 daily round
trips 6 days a week, with not more than one
intermediate stop on each flight; or

(B) for a place in Alaska, a level of service at
least equal to that provided in 1976 or 2 round
trips a week, whichever is greater, except that
the Secretary of Transportation and the ap-
propriate State authority of Alaska may agree
to a different level of service after consulting
with the affected community.

(2) flights at reasonable times considering
the needs of passengers with connecting
flights at the airport and at prices that are
not excessive compared to the generally pre-
vailing prices of other air carriers for like
service between similar places.

(3) for a place not in Alaska, service pro-
vided in an aircraft with an effective capacity
of at least 15 passengers if the average daily
boardings at the place in any calendar year
from 1976-1986 were more than 11 passengers
unless—

(A) that level-of-service requirement
would require paying compensation in a fis-
cal year under section 41733(d) or 41734(d) or
(e) of this title for the place when compensa-
tion otherwise would not have been paid for
that place in that year; or

(B) the affected community agrees with
the Secretary in writing to the use of small-
er aircraft to provide service to the place.

(4) service accommodating the estimated
passenger and property traffic at an average
load factor, for each class of traffic consider-
ing seasonal demands for the service, of not
more than—

(A) 50 percent; or
(B) 60 percent when service is provided by
aircraft with more than 14 passenger seats.

(5) service provided in aircraft with at least
2 engines and using 2 pilots, unless scheduled
air transportation has not been provided to
the place in aircraft with at least 2 engines
and using 2 pilots for at least 60 consecutive
operating days at any time since October 31,
1978.

(6) service provided by pressurized aircraft
when the service is provided by aircraft that
regularly fly above 8,000 feet in altitude.

(c) WAIVERS.—Notwithstanding section
41733(e), upon request by an eligible place, the
Secretary may waive, in whole or in part, sub-
sections (a) and (b) of this section or subsections
(a) through (c) of section 41734. A waiver issued
under this subsection shall remain in effect for
a limited period of time, as determined by the
Secretary.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1144;

Pub. L. 115-254, div. B, title IV, §456, Oct. 5, 2018,
132 Stat. 3350.)
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