[§138c

124 Stat. 4319; Pub. L. 113-291, div. A, title IX,
§901(h)(1)(C), (D), Dec. 19, 2014, 128 Stat. 3466, related to
Assistant Secretary of Defense for Logistics and Mate-
riel Readiness.

Section 138b, added Pub. L. 87-651, title II, §202, Sept.
7, 1962, 76 Stat. 518, §135; amended Pub. L. 92-596, §4(2),
Oct. 27, 1972, 86 Stat. 1318; Pub. L. 95-140, §2(a), Oct. 21,
1977, 91 Stat. 1172; Pub. L. 99-348, title V, §501(b)(1), (2),
(e)(1), July 1, 1986, 100 Stat. 707, 708; Pub. L. 99-433, title
I, §105, Oct. 1, 1986, 100 Stat. 997; Pub. L. 99-500, §101(c)
[title X, §903(b)(1)], Oct. 18, 1986, 100 Stat. 1783-82,
1783-132, and Pub. L. 99-591, §101(c) [title X, §903(b)(1)],
Oct. 30, 1986, 100 Stat. 3341-82, 3341-132; Pub. L. 99-661,
div. A, title IX, formerly title IV, §903(b)(1), Nov. 14,
1986, 100 Stat. 3911, renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273; renumbered §137 and
amended Pub. L. 103-160, div. A, title IX, §§901(a)(1),
904(d)(1), Nov. 30, 1993, 107 Stat. 1726, 1728; Pub. L.
104-106, div. A, title IX, §903(c)(3), Feb. 10, 1996, 110 Stat.
402; Pub. L. 104201, div. A, title IX, §901, Sept. 23, 1996,
110 Stat. 2617; Pub. L. 106-65, div. A, title IX, §911(d)(1),
Oct. 5, 1999, 113 Stat. 719; renumbered §139a, Pub. L.
107-314, div. A, title IX, §901(a)(1), Dec. 2, 2002, 116 Stat.
2619; Pub. L. 111-23, title I, §104(a)(1), May 22, 2009, 123
Stat. 1717; renumbered §138b and amended Pub. L.
111-383, div. A, title IX, §901(b)(6), (k)(1)(B), Jan. 7, 2011,
124 Stat. 4319, 4325; Pub. L. 112-239, div. A, title IX,
§904(e)(1), Jan. 2, 2013, 126 Stat. 1867; Pub. L. 113-291,
div. A, title IX, §901(h)(2)(C), Dec. 19, 2014, 128 Stat. 3466,
related to Assistant Secretary of Defense for Research
and Engineering.

[§138¢c. Repealed. Pub. L. 113-291, div. A, title IX,
§901(g)(2), Dec. 19, 2014, 128 Stat. 3466]

Section, added Pub. L. 110-417, [div. A], title IX,
§902(a), Oct. 14, 2008, 122 Stat. 4564, §139b; renumbered
§138¢c and amended Pub. L. 111-383, div. A, title IX,
§901(b)(7), (K)(1)(C), Jan. 7, 2011, 124 Stat. 4320, 4325; Pub.
L. 112-81, div. A, title III, §311, Dec. 31, 2011, 125 Stat.
1351; Pub. L. 112-239, div. A, title X, §1076(f)(3), Jan. 2,
2013, 126 Stat. 1952; Pub. L. 113-66, div. A, title III, §311,
Dec. 26, 2013, 127 Stat. 728; Pub. L. 113-291, div. A, title
IX, §901(2)(1)(B), (D), Dec. 19, 2014, 128 Stat. 3464, 3465,
related to Assistant Secretary of Defense for Oper-
ational Energy Plans and Programs.

[§ 138d. Repealed. Pub. L. 113-291, div. A, title IX,
§901(h)(4), Dec. 19, 2014, 128 Stat. 3467]

Section, added Pub. L. 100-180, div. A, title XII,
§1245(a)(1), Dec. 4, 1987, 101 Stat. 1165, §141; renumbered
§142, Pub. L. 103-160, div. A, title IX, §901(a)(1), Nov. 30,
1993, 107 Stat. 1726; amended Pub. L. 104-106, div. A,
title IX, §§903(c)(4), 904(a)(1), Feb. 10, 1996, 110 Stat. 402,
403; Pub. L. 104201, div. A, title IX, §901, Sept. 23, 1996,
110 Stat. 2617; Pub. L. 110-417, [div. A], title IX, §905,
Oct. 14, 2008, 122 Stat. 4568; renumbered §138d and
amended Pub. L. 111-383, div. A, title IX, §901(b)(8),
(k)(1)(D), Jan. 7, 2011, 124 Stat. 4320, 4325, related to As-
sistant Secretary of Defense for Nuclear, Chemical, and
Biological Defense Programs.

§139. Director of Operational Test and Evalua-
tion

(a)(1) There is a Director of Operational Test
and Evaluation in the Department of Defense,
appointed from civilian life by the President, by
and with the advice and consent of the Senate.
The Director shall be appointed without regard
to political affiliation and solely on the basis of
fitness to perform the duties of the office of Di-
rector. The Director may be removed from office
by the President. The President shall commu-
nicate the reasons for any such removal to both
Houses of Congress.

(2) In this section:

(A) The term ‘‘operational test and evalua-
tion” means—
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(i) the field test, under realistic combat
conditions, of any item of (or key compo-
nent of) weapons, equipment, or munitions
for the purpose of determining the effective-
ness and suitability of the weapons, equip-
ment, or munitions for use in combat by
typical military users; and

(ii) the evaluation of the results of such
test.

(B) The term ‘‘major defense acquisition pro-
gram’ means a Department of Defense acqui-
sition program that is a major defense acquisi-
tion program for purposes of section 2430 of
this title or that is designated as such a pro-
gram by the Director for purposes of this sec-
tion.

(b) The Director is the principal adviser to the
Secretary of Defense, the Under Secretary of De-
fense for Acquisition and Sustainment, and the
Under Secretary of Defense for Research and En-
gineering on operational test and evaluation in
the Department of Defense and the principal
operational test and evaluation official within
the senior management of the Department of
Defense. The Director shall—

(1) prescribe, by authority of the Secretary
of Defense, policies and procedures for the con-
duct of operational test and evaluation in the
Department of Defense;

(2) provide guidance to and consult with the
Secretary of Defense, the Under Secretary of
Defense for Acquisition and Sustainment, and
the Under Secretary of Defense for Research
and Engineering and the Secretaries of the
military departments with respect to oper-
ational test and evaluation in the Department
of Defense in general and with respect to spe-
cific operational test and evaluation to be con-
ducted in connection with a major defense ac-
quisition program;

(3) monitor and review all operational test
and evaluation in the Department of Defense;

(4) coordinate operational testing conducted
jointly by more than one military department
or defense agency;

(5) review and make recommendations to the
Secretary of Defense on all budgetary and fi-
nancial matters relating to operational test
and evaluation, including operational test fa-
cilities and equipment, in the Department of
Defense; and

(6) monitor and review the live fire testing
activities of the Department of Defense pro-
vided for under section 2366 of this title.

(c) The Director may communicate views on
matters within the responsibility of the Direc-
tor directly to the Secretary of Defense and the
Deputy Secretary of Defense without obtaining
the approval or concurrence of any other official
within the Department of Defense. The Director
shall consult closely with, but the Director and
the Director’s staff are independent of, the
Under Secretary of Defense for Acquisition and
Sustainment, the Under Secretary of Defense for
Research and Engineering, and all other officers
and entities of the Department of Defense re-
sponsible for acquisition.

(d) The Director may not be assigned any re-
sponsibility for developmental test and evalua-
tion, other than the provision of advice to offi-
cials responsible for such testing.
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(e)(1) The Secretary of a military department
shall report promptly to the Director the results
of all operational test and evaluation conducted
by the military department and of all studies
conducted by the military department in con-
nection with operational test and evaluation in
the military department.

(2) The Director may require that such observ-
ers as he designates be present during the prepa-
ration for and the conduct of the test part of
any operational test and evaluation conducted
in the Department of Defense.

(3) The Director shall have access to all
records and data in the Department of Defense
(including the records and data of each military
department) that the Director considers nec-
essary to review in order to carry out his duties
under this section.

(4) The Director shall have prompt access to
all data regarding modeling and simulation ac-
tivity proposed to be used by military depart-
ments and defense agencies in support of oper-
ational or live fire test and evaluation of mili-
tary capabilities. This access shall include data
associated with verification, validation, and ac-
creditation activities.

(f)(1) The Director of the Missile Defense
Agency shall make available to the Director of
Operational Test and Evaluation the results of
all tests and evaluations conducted by the Mis-
sile Defense Agency and of all studies conducted
by the Missile Defense Agency in connection
with tests and evaluations in the Missile De-
fense Agency.

(2) The Director of Operational Test and Eval-
uation may require that such observers as the
Director designates be present during the prepa-
ration for and the conducting of any test and
evaluation conducted by the Missile Defense
Agency.

(3) The Director of Operational Test and Eval-
uation shall have access to all records and data
in the Department of Defense (including the
records and data of the Missile Defense Agency)
that the Director considers necessary to review
in order to carry out his duties under this sub-
section.

(g) The Director shall ensure that safety con-
cerns developed during the operational test and
evaluation of a weapon system under a major
defense acquisition program are communicated
in a timely manner to the program manager for
that program for consideration in the acquisi-
tion decisionmaking process.

(h)(1) The Director shall prepare an annual re-
port summarizing the operational test and eval-
uation activities (including live fire testing ac-
tivities) of the Department of Defense during
the preceding fiscal year.

(2) Each such report shall be submitted con-
currently to the Secretary of Defense, the Under
Secretary of Defense for Acquisition and Sus-
tainment, the Under Secretary of Defense for
Research and Engineering,,! the Secretaries of
the military departments, and the Congress not
later than January 31 of each year, through Jan-
uary 31, 2025.

(3) If the Director submits the report to Con-
gress in a classified form, the Director shall con-

180 in original.
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currently submit an unclassified version of the
report to Congress.

(4) The report shall include such comments
and recommendations as the Director considers
appropriate, including comments and recom-
mendations on resources and facilities available
for operational test and evaluation and levels of
funding made available for operational test and
evaluation activities. The report for a fiscal
yvear shall also include an assessment of the
waivers of and deviations from requirements in
test and evaluation master plans and other test-
ing requirements that occurred during the fiscal
year, any concerns raised by the waivers or devi-
ations, and the actions that have been taken or
are planned to be taken to address the concerns.

(5) The Director shall solicit comments from
the Secretaries of the military departments on
each report of the Director to Congress under
this section and include any comments as an ap-
pendix to the Director’s report. The Director
shall determine the amount of time available for
the Secretaries to comment on the draft report
on a case by case basis, and consider the extent
to which substantive discussions have already
been held between the Director and the military
department. The Director shall reserve the right
to issue the report without comment from a
military department if the department’s com-
ments are not received within the time pro-
vided, and shall indicate any such omission in
the report.

(i) The Director shall comply with requests
from Congress (or any committee of either
House of Congress) for information relating to
operational test and evaluation in the Depart-
ment of Defense.

(j) The President shall include in the Budget
transmitted to Congress pursuant to section 1105
of title 31 for each fiscal year a separate state-
ment of estimated expenditures and proposed
appropriations for that fiscal year for the activi-
ties of the Director of Operational Test and
Evaluation in carrying out the duties and re-
sponsibilities of the Director under this section.

(k) The Director shall have sufficient profes-
sional staff of military and civilian personnel to
enable the Director to carry out the duties and
responsibilities of the Director prescribed by
law.

(Added Pub. L. 98-94, title XII, §1211(a)(1), Sept.
24, 1983, 97 Stat. 684, §136a; amended Pub. L.
99-348, title V, §501(c), July 1, 1986, 100 Stat. 708;
renumbered §138 and amended Pub. L. 99-433,
title I, §§101(a)(7), 110(d)(10), (g)(1), Oct. 1, 1986,
100 Stat. 995, 1003, 1004; Pub. L. 99-500, §101(c)
[title X, §§903(c), 910(c)], Oct. 18, 1986, 100 Stat.
1783-82, 1783-132, 1783-145, and Pub. L. 99-591,
§101(c) [title X, §§903(c), 910(c)], Oct. 30, 1986, 100
Stat. 3341-82, 3341-132, 3341-145; Pub. L. 99-661,
div. A, title IX, formerly title IV, §§903(c), 910(c),
Nov. 14, 1986, 100 Stat. 3912, 3924, renumbered
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101
Stat. 273; Pub. L. 100-26, §7(a)(1), (c)(2), Apr. 21,
1987, 101 Stat. 275, 280; Pub. L. 100-180, div. A,
title VIII, §801, Dec. 4, 1987, 101 Stat. 1123; Pub.
L. 101-189, div. A, title VIII, §802(b), title XVI,
§1622(e)(1), Nov. 29, 1989, 103 Stat. 1486, 1605; Pub.
L. 101-510, div. A, title XIV, §1484(k)(1), Nov. 5,
1990, 104 Stat. 1719; renumbered §139 and amend-
ed Pub. L. 103-160, div. A, title IX, §§901(a)(1),
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904(d)(1), 907, Nov. 30, 1993, 107 Stat. 1726, 1728,
1730; Pub. L. 103-355, title III, §§3011-3013, Oct. 13,
1994, 108 Stat. 3331, 3332; Pub. L. 106-65, div. A,
title IX, §911(d)(1), Oct. 5, 1999, 113 Stat. 719; Pub.
L. 107-107, div. A, title II, §263, title X,
§1048(b)(2), Dec. 28, 2001, 115 Stat. 1044, 1225; Pub.
L. 107-314, div. A, title II, §235, Dec. 2, 2002, 116
Stat. 2491; Pub. L. 109-364, div. A, title II, §231(f),
Oct. 17, 2006, 120 Stat. 2133; Pub. L. 110-181, div.
A, title II, §221, Jan. 28, 2008, 122 Stat. 37; Pub.
L. 110417, [div. A], title II, §251(c), Oct. 14, 2008,
122 Stat. 4400; Pub. L. 114-328, div. A, title VIII,
§845, Dec. 23, 2016, 130 Stat. 2292; Pub. L. 115-232,
div. A, title VIII, §887(a), Aug. 13, 2018, 132 Stat.
1916; Pub. L. 116-92, div. A, title VIII, §815, title
IX, §902(4), Dec. 20, 2019, 133 Stat. 1487, 1542.)

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.
PRIOR PROVISIONS

A prior section 139 was renumbered section 140 of this
title.

Another prior section 139 was renumbered section
2431 of this title.

AMENDMENTS

2019—Subsec. (b). Pub. L. 116-92, §902(4)(A), sub-
stituted ‘‘, the Under Secretary of Defense for Acquisi-
tion and Sustainment, and the Under Secretary of De-
fense for Research and Engineering” for ‘‘and the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics’ in two places.

Subsec. (¢). Pub. L. 116-92, §902(4)(B), substituted ‘‘the
Under Secretary of Defense for Acquisition and Sus-
tainment, the Under Secretary of Defense for Research
and Engineering,” for ‘‘the Under Secretary of Defense
for Acquisition, Technology, and Logistics’’.

Subsec. (h)(2). Pub. L. 116-92, §902(4)(B), substituted
‘“‘the Under Secretary of Defense for Acquisition and
Sustainment, the Under Secretary of Defense for Re-
search and Engineering,”” for ‘‘the Under Secretary of
Defense for Acquisition, Technology, and Logistics’.

Pub. L. 116-92, §815(1), substituted ‘‘, through Janu-
ary 31, 2025 for ‘‘, through January 31, 2021°".

Subsec. (h)(5). Pub. L. 116-92, §815(2), amended par. (5)
generally. Prior to amendment, par. (5) read as follows:
“The Secretary of Defense and the Secretaries of the
military departments may comment on any report of
the Director to Congress under this subsection.”

2018—Subsec. (e)(4). Pub. L. 115-232 added par. (4).

2016—Subsec. (h)(2). Pub. L. 114-328, §845(1), inserted
‘“‘the Secretaries of the military departments,” after
‘“‘Logistics,” and substituted ‘‘January 31 of each year,
through January 31, 2021 for ‘‘10 days after the trans-
mission of the budget for the next fiscal year under sec-
tion 1105 of title 31”".

Subsec. (h)(5). Pub. L. 114-328, §845(2), inserted ‘‘of De-
fense and the Secretaries of the military departments”
after ‘‘Secretary’’.

2008—Subsec. (b)(3) to (7). Pub. L. 110-417 redesignated
pars. (4) to (7) as (3) to (6), respectively, and struck out
former par. (3) which required the Director to provide
guidance to and consult with the officials described in
par. (2) of subsec. (b) with respect to operational test
and evaluation or survivability testing (or both) within
the Department of Defense of force protection equip-
ment.

Subsecs. (f) to (k). Pub. L. 110-181 added subsec. (f)
and redesignated former subsecs. (f) to (j) as (g) to (k),
respectively.

2006—Subsec. (b)(3) to (7). Pub. L. 109-364 added par.
(3) and redesignated former pars. (3) to (6) as (4) to (7),
respectively.

2002—Subsec. (g). Pub. L. 107-314, §235(b), designated
first sentence as par. (1), second sentence as par. (2),
third sentence as par. (3), fourth and fifth sentences as
par. (4), and sixth sentence as par. (5).

TITLE 10—ARMED FORCES

Page 164

Pub. L. 107-314, §235(a), inserted after fourth sentence
““The report for a fiscal year shall also include an as-
sessment of the waivers of and deviations from require-
ments in test and evaluation master plans and other
testing requirements that occurred during the fiscal
year, any concerns raised by the waivers or deviations,
and the actions that have been taken or are planned to
be taken to address the concerns.”

2001—Subsec. (c). Pub. L. 107-107, §1048(b)(2), sub-
stituted ‘“Under Secretary of Defense for Acquisition,
Technology, and Logistics’ for ‘“‘Under Secretary of De-
fense for Acquisition and Technology’’.

Subsec. (f). Pub. L. 107-107, §263(2), added subsec. (f).
Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 107-107, §1048(b)(2), substituted
‘“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics” for ‘“Under Secretary of Defense
for Acquisition and Technology’’.

Pub. L. 107-107, §263(1), redesignated subsec. (f) as (g).
Former subsec. (g) redesignated (h).

Subsecs. (h) to (j). Pub. L. 107-107, §263(1), redesig-
nated subsecs. (g) to (i) as (h) to (j), respectively.

1999—Subsec. (b). Pub. L. 106-65 substituted ‘‘Under
Secretary of Defense for Acquisition, Technology, and
Logistics’ for “Under Secretary of Defense for Acquisi-
tion and Technology’’ in introductory provisions and in
par. (2).

1994—Subsec. (b)(6). Pub. L. 103-355, §3012(a), added
par. (6).

Subsec. (¢). Pub. L. 103-355, §3011, inserted ‘‘The Di-
rector may communicate views on matters within the
responsibility of the Director directly to the Secretary
of Defense and the Deputy Secretary of Defense with-
out obtaining the approval or concurrence of any other
official within the Department of Defense.’” after ‘‘(c)’’.

Subsec. (f). Pub. L. 103-355, §§3012(b), 3013, in first sen-
tence inserted ‘‘(including live fire testing activities)”’
after ‘‘operational test and evaluation activities’ and
after second sentence inserted ‘‘If the Director submits
the report to Congress in a classified form, the Director
shall concurrently submit an unclassified version of the
report to Congress.”

1993—Pub. L. 103-160, §901(a)(1), renumbered section
138 of this title as this section.

Subsec. (b). Pub. L. 103-160, §904(d)(1), substituted
‘““Under Secretary of Defense for Acquisition and Tech-
nology’”’ for ‘“Under Secretary of Defense for Acquisi-
tion” in introductory provisions and in par. (2).

Subsec. (¢). Pub. L. 103-160, §907, struck out ‘‘The Di-
rector reports directly, without intervening review or
approval, to the Secretary of Defense personally.’”’ after
‘“(c)” and substituted ‘‘Under Secretary of Defense for
Acquisition and Technology’’ for ‘‘Director of Defense
Research and Engineering”’ and ‘‘responsible for acqui-
sition” for ‘‘responsible for research and development’.

Subsec. (f). Pub. L. 103-160, §904(d)(1), substituted
‘“Under Secretary of Defense for Acquisition and Tech-
nology”’ for ‘“‘Under Secretary of Defense for Acquisi-
tion”.

1990—Subsec. (a)(2)(A). Pub. L. 101-510, §1484(k)(1)(A),
substituted ‘‘(A) The term ‘operational test and evalua-
tion” for “‘(A) ‘Operational test and evaluation’.

Subsec. (a)(2)(B). Pub. L. 101-510, §1484(k)(1)(B), sub-
stituted ‘“(B) The term ‘major defense acquisition pro-
gram’’ for ‘“(B) ‘Major defense acquisition program”.

1989—Subsec. (a)(2)(A). Pub. L. 101-189, §1622(e)(1)(A),
which directed amendment of subpar. (A) by substitut-
ing ‘““(A) The term ‘operational’”” for ‘‘(A) ‘Oper-
ational’”’, could not be executed because a closing
quotation mark did not follow ‘‘Operational’.

Subsec. (a)(2)(B). Pub. L. 101-189, §1622(e)(1)(B), which
directed amendment of subpar. (B) by substituting ‘“(B)
The term ‘major’”’ for ‘“(B) ‘Major’”’, could not be exe-
cuted because a closing quotation mark did not follow
“Major”.

Subsec. (b)(4). Pub. L. 101-189, §802(b)(1)(A), inserted
“and”” after ‘‘defense agency;”.

Subsec. (b)(5), (6). Pub. L. 101-189, §802(b)(1)(B), (C),
redesignated par. (6) as (5) and struck out former par.
(5) which read as follows: ‘‘analyze the results of the
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operational test and evaluation conducted for each
major defense acquisition program and, at the conclu-
sion of such operational test and evaluation, report to
the Secretary of Defense, to the Under Secretary of De-
fense for Acquisition, and to the Committees on Armed
Services and on Appropriations of the Senate and
House of Representatives as provided in subsection (c)
on—
‘‘(A) whether the test and evaluation performed was
adequate; and
‘“(B) whether the test and evaluation results con-
firm that the items or components actually tested
are effective and suitable for combat; and”’.

Subsec. (c). Pub. L. 101-189, §802(b)(2), (3), redesig-
nated subsec. (d)(1) as (¢) and struck out former subsec.
(c) which read as follows: ‘‘Each report of the Director
required under subsection (b)(5) shall be submitted to
the committees specified in that subsection in pre-
cisely the same form and with precisely the same con-
tent as the report originally was submitted to the Sec-
retary of Defense and the Under Secretary of Defense
for Acquisition and shall be accompanied by such com-
ments as the Secretary may wish to make on the re-
port.”

Subsec. (d). Pub. L. 101-189, §802(b)(4), redesignated
former par. (2) of subsec. (d) as entire subsec. Former
par. (1) of subsec. (d) redesignated subsec. (c).

Subsec. (f). Pub. L. 101-189, §802(b)(5)-(7), redesignated
subsec. (g)(1) as (f), substituted ‘‘this subsection’ for
‘“‘this paragraph’”, and struck out former subsec. (f)
which read as follows:

‘(1) Operational testing of a major defense acquisi-
tion program may not be conducted until the Director
has approved in writing the adequacy of the plans (in-
cluding the adequacy of projected levels of funding) for
operational test and evaluation to be conducted in con-
nection with that program.

“(2) A final decision within the Department of De-
fense to proceed with a major defense acquisition pro-
gram beyond low-rate initial production may not be
made until the Director has submitted to the Secretary
of Defense the report with respect to that program re-
quired by subsection (b)(5) and the Committees on
Armed Services and on Appropriations of the Senate
and House of Representatives have received that re-
port.”

Subsec. (g). Pub. L. 101-189, §802(b)(6), (8), redesig-
nated former par. (2) of subsec. (g) as entire subsec. (g),
and redesignated former par. (1) of subsec. (g) as subsec.

.

1987—Subsec. (a)(2)(B). Pub. L. 100-26, §7(c)(2), sub-
stituted ‘‘section 2430’ for ‘‘section 2432(a)(1)”.

Subsec. (¢). Pub. L. 100-26, §7(a)(1), substituted ‘‘to
the Secretary of Defense and the Under Secretary of
Defense for Acquisition and shall be accompanied by
such comments as the Secretary may wish to make on
the report.” for ‘‘to the Secretary, to the Under Sec-
retary of Defense for Acquisition, and shall be accom-
panied by such comments as the Secretary of Defense
may wish to make on such report.”

Subsec. (d). Pub. L. 100-180 designated existing provi-
sions as par. (1) and added par. (2).

1986—Pub. L. 99-433, §§101(a)(7), 110(d)(10), renumbered
section 136a of this title as this section, and struck out
‘. appointment; powers and duties’” at end of section
catchline.

Subsec. (a)(2)(B). Pub. L. 99433, §110(g)(1), substituted
‘“‘section 2432(a)(1)”’ for ‘‘section 139a(a)(1)”’.

Subsec. (b). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§903(c)(1)—(3)] and Pub. L. 99-661, §903(c)(1)-(3), amend-
ed subsec. (b) identically, in provisions preceding par.
(1) and in par. (2), inserting ‘‘and the Under Secretary
of Defense for Acquisition’” and, in par. (5), inserting
‘., to the Under Secretary of Defense for Acquisition,”.

Subsec. (c). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§903(c)(4)], and Pub. L. 99-661, §903(c)(4), amended sub-
sec. (c¢) identically by directing the insertion of *‘, to
the Under Secretary of Defense for Acquisition,” after
“Secretary of Defense’’ the first place it appears which
was executed by making the insertion after ‘‘the Sec-
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retary’’ the first place it appears as the probable intent
of Congress.

Subsec. (d). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§903(c)(5)], and Pub. L. 99-661, §903(c)(5), amended sub-
sec. (d) identically inserting ‘‘personally’’ after ‘‘Sec-
retary of Defense”.

Pub. L. 99-348 substituted ‘‘Director of Defense Re-
search and Engineering’’ for ‘“‘Under Secretary of De-
fense for Research and Engineering”’.

Subsec. (g)(1). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§§903(c)(6), 910(c)], and Pub. L. 99-661, §§903(c)(6),
910(c), amended par. (1) identically, inserting ¢, the
Under Secretary of Defense for Acquisition,” and sub-
stituting ‘10 days after transmission of the budget for
the next fiscal year under section 1105 of title 31" for
“January 15 immediately following the end of the fiscal
year for which the report is prepared’’.

Subsec. (i). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§903(c)(M)], and Pub. L. 99-661, §903(c)(7), amended sec-
tion identically adding subsec. (i).

EFFECTIVE DATE

Pub. L. 98-94, title XII, §1211(c), Sept. 24, 1983, 97 Stat.
686, provided that: ‘“The amendments made by this sec-
tion [enacting this section and amending section 5315 of
Title 5, Government Organization and Employees] shall
take effect on November 1, 1983.”’

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective Dec. 31, 2021, of provisions
in subsec. (h) of this section requiring submittal of an-
nual report to Congress, see section 1061 of Pub. L.
114-328, set out as a note under section 111 of this title.

ANNUAL ASSESSMENT OF BALLISTIC MISSILE DEFENSE
SYSTEM

Pub. L. 116-92, div. A, title XVI, §1689, Dec. 20, 2019,
133 Stat. 1789, provided that:

‘‘(a) ANNUAL ASSESSMENT.—As part of the annual re-
port of the Director of Operational Test and Evaluation
submitted to Congress under section 139 of title 10,
United States Code, the Director shall include an as-
sessment of the ballistic missile defense system and all
of the elements of the system that have been fielded or
are planned, as of the date of the assessment, includ-
ing—

‘(1) the operational effectiveness, suitability, and
survivability of the ballistic missile defense system
and the elements of the system that have been fielded
or tested; and

‘“(2) the adequacy and sufficiency of the test pro-
gram of such system as of the date of the assessment,
including with respect to the operational realism of
the tests.

‘“(b) ForM.—Each assessment under subsection (a)
may be submitted in unclassified form, and may in-
clude a classified annex.”

ADDITIONAL TESTING DATA

Pub. L. 115-232, div. A, title VIII, §887(b), Aug. 13, 2018,
132 Stat. 1916, provided that: ‘‘Developmental Test and
Evaluation activities under the leadership of the Under
Secretary of Defense for Research and Engineering and
the Under Secretary of Defense for Acquisition and
Sustainment shall have prompt access to all data re-
garding modeling and simulation activity proposed to
be used by military departments and defense agencies
in support of developmental test and evaluation of
military capabilities. This access shall include data as-
sociated with verification, validation, and accredita-
tion activities.”

REVIEW AND REVISION OF POLICIES AND PRACTICES ON
TEST AND EVALUATION; INCLUSION IN STRATEGIC
PLAN; REPORT

Pub. L. 109-364, div. A, title II, §231(b)-(e), Oct. 17,
2006, 120 Stat. 2132, 2133, provided that:

“(b) REVIEW AND REVISION OF POLICIES AND PRAC-
TICES.—
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‘(1) REVIEW.—During fiscal year 2007, the Under
Secretary of Defense for Acquisition, Technology,
and Logistics and the Director of Operational Test
and Evaluation shall review Department of Defense
policies and practices on test and evaluation in order
to—

““(A) reaffirm the test and evaluation principles
that should guide traditional acquisition programs;
and

‘“(B) determine how best to apply appropriate test
and evaluation principles to emerging acquisition
approaches.

‘(2) REVISED GUIDANCE.—If the Under Secretary de-
termines as a result of the review under paragraph (1)
that a revision of the policies and practices referred
to in that paragraph is necessary, the Under Sec-
retary and the Director shall jointly issue new or re-
vised guidance for the Department of Defense on test
and evaluation to address that determination.

‘‘(c) IsSUEs To BE ADDRESSED.—In carrying out sub-
section (b), the Under Secretary shall address policies
and practices on test and evaluation in order to—

‘(1) ensure the performance of test and evaluation
activities with regard to—

‘“(A) items that are acquired pursuant to the au-
thority for rapid acquisition and deployment of
items in section 806 of the Bob Stump National De-
fense Authorization Act for Fiscal Year 2003 [Pub.
L. 107-314] (10 U.S.C. 2302 note);

‘“(B) programs that are conducted pursuant to the
authority for spiral development in section 803 of
the Bob Stump National Defense Authorization Act
for Fiscal Year 2003 (Public Law 107-314; 116 Stat.
2603; 10 U.S.C. 2430 note), or other authority for the
conduct of incremental acquisition programs;

‘(C) systems that are acquired pursuant to other
emerging acquisition approaches, as approved by
the Under Secretary; and

‘(D) equipment that is not subject to the oper-
ational test and evaluation requirements in sec-
tions 2366 and 2399 of title 10, United States Code,
but that may require limited operational test and
evaluation for the purpose of ensuring the safety
and survivability of such equipment and personnel
using such equipment; and
‘(2) ensure the appropriate use, if any, of oper-

ational test and evaluation resources to assess tech-

nology readiness levels for the purpose of section
2366a of title 10, United States Code, and other appli-
cable technology readiness requirements.

“(d) INCLUSION OF TESTING NEEDS IN STRATEGIC
PLAN.—The Director, Test Resource Management Cen-
ter, shall ensure that the strategic plan for Department
of Defense test and evaluation resources developed pur-
suant to section 196 of title 10, United States Code—

‘(1) reflects any testing needs of the Department of
Defense that are identified as a result of activities
under subsection (b); and

‘(2) includes an assessment of the test and evalua-
tion facilities, resources, and budgets that will be re-
quired to meet such needs.

‘“(e) REPORT TO CONGRESS.—Not later than nine
months after the date of the enactment of this Act
[Oct. 17, 2006], the Under Secretary and the Director of
Operational Test and Evaluation shall submit to the
congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives] a report on the review
conducted under paragraph (1) of subsection (b), includ-
ing any new or revised guidance issued pursuant to
paragraph (2) of that subsection.”

§139a. Director of Cost Assessment and Program
Evaluation

(a) APPOINTMENT.—There is a Director of Cost
Assessment and Program Evaluation in the De-
partment of Defense, appointed by the Presi-
dent, by and with the advice and consent of the
Senate.
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(b) INDEPENDENT ADVICE TO SECRETARY OF DE-
FENSE.—(1) The Director of Cost Assessment and
Program Evaluation is the principal advisor to
the Secretary of Defense and other senior offi-
cials of the Department of Defense, and shall
provide independent analysis and advice to such
officials, on the following matters:

(A) Matters assigned to the Director pursu-
ant to this section and section 2334 of this
title.

(B) Matters assigned to the Director by the
Secretary pursuant to section 113 of this title.

(2) The Director may communicate views on
matters within the responsibility of the Direc-
tor directly to the Secretary of Defense and the
Deputy Secretary of Defense without obtaining
the approval or concurrence of any other official
within the Department of Defense.

(c) DEPUTY DIRECTORS.—There are two Deputy
Directors within the Office of the Director of
Cost Assessment and Program Evaluation, as
follows:

(1) The Deputy Director for Cost Assess-
ment.

(2) The Deputy Director for Program Evalua-
tion.

(d) RESPONSIBILITIES.—The Director of Cost
Assessment and Program Evaluation shall serve
as the principal official within the senior man-
agement of the Department of Defense for the
following:

(1) Cost estimation and cost analysis for ac-
quisition programs of the Department of De-
fense, and carrying out the duties assigned
pursuant to section 2334 of this title.

(2) Analysis and advice on matters relating
to the planning and programming phases of
the Planning, Programming, Budgeting and
Execution system, and the preparation of ma-
terials and guidance for such system, as di-
rected by the Secretary of Defense, working in
coordination with the Under Secretary of De-
fense (Comptroller).

(3) Analysis and advice for resource discus-
sions relating to requirements under consider-
ation in the Joint Requirements Oversight
Council pursuant to section 181 of this title.

(4) Formulation of study guidance for analy-
ses of alternatives for major defense acquisi-
tion programs and performance of such analy-
ses, as directed by the Secretary of Defense.

(5) Review, analysis, and evaluation of pro-
grams for executing approved strategies and
policies, ensuring that information on pro-
grams is presented accurately and completely,
and assessing the effect of spending by the De-
partment of Defense on the United States
economy.

(6) Assessments of special access and com-
partmented intelligence programs, in coordi-
nation with the Under Secretary of Defense
for Acquisition and Sustainment, the Under
Secretary of Defense for Research and Engi-
neering, and the Under Secretary of Defense
for Intelligence and Security and in accord-
ance with applicable policies.

(7) Assessments of alternative plans, pro-
grams, and policies with respect to the acqui-
sition programs of the Department of Defense.

(8) Leading the development of improved an-
alytical skills and competencies within the
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