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GRADE ON TRANSFER TO RETIRED RESERVE

Pub. L. 103-337, div. A, title XVI, §1688, Oct. 5, 1994,
108 Stat. 3025, provided that: ‘“‘In determining the high-
est grade held satisfactorily by a person at any time in
the Armed Forces for the purposes of paragraph (2) of
section 1406(b) of title 10, United States Code, as added
by this title, the requirement for satisfactory service
on the reserve active-status list contained in section
1370(d) of title 10, United States Code, as added by this
title, shall apply only to reserve commissioned officers
who are promoted to a higher grade as a result of selec-
tion for promotion under chapter 36 of that title or
under chapter 1405 of that title, as added by this title,
or having been found qualified for Federal recognition
in a higher grade under chapter 3 of title 32, United
States Code, after the effective date of this title [see
Effective Date note set out under section 10001 of this
title]l.”

§1407. Retired pay base for members who first
became members after September 7, 1980:
high-36 month average

(a) USE OF RETIRED PAY BASE IN COMPUTING
RETIRED PAY.—The retired pay or retainer pay
of any person entitled to that pay who first be-
came a member of a uniformed service after
September 7, 1980, is computed using the retired
pay base or retainer pay base determined under
this section.

(b) HIGH-THREE AVERAGE.—Except as provided
in subsection (f), the retired pay base or retainer
pay base of a person under this section is the
person’s high-three average determined under
subsection (c) or (d).

(c) COMPUTATION OF HIGH-THREE AVERAGE FOR
MEMBERS ENTITLED TO RETIRED OR RETAINER
PAY FOR REGULAR SERVICE.—

(1) GENERAL RULE.—The high-three average
of a member entitled to retired or retainer pay
under any provision of law other than section
1204 or 1205 or section 12731 of this title is the
amount equal to—

(A) the total amount of monthly basic pay

to which the member was entitled for the 36

months (whether or not consecutive) out of

all the months of active service of the mem-
ber for which the monthly basic pay to
which the member was entitled was the
highest, divided by

(B) 36.

(2) SPECIAL RULE FOR SHORT-TERM DISABILITY
RETIREES.—In the case of a member who is en-
titled to retired pay under section 1201 or 1202
of this title and who has completed less than
36 months of active service, the member’s
high-three average (notwithstanding para-
graph (1)) is the amount equal to—

(A) the total amount of basic pay to which
the member was entitled during the period
of the member’s active service, divided by

(B) the number of months (including any
fraction thereof) of the member’s active
service.

(3) SPECIAL RULE FOR RESERVE COMPONENT
MEMBERS.—In the case of a member of a re-
serve component who is entitled to retired pay
under section 1201 or 1202 of this title, the
member’s high-three average (notwithstanding
paragraphs (1) and (2)) is computed in the
same manner as prescribed in paragraphs (2)
and (3) of subsection (d) for a member entitled
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to retired pay under section 1204 or 1205 of this
title.

(d) COMPUTATION OF HIGH-THREE AVERAGE FOR
MEMBERS AND FORMER MEMBERS ENTITLED TO
RETIRED PAY FOR NONREGULAR SERVICE.—

(1) RETIRED PAY UNDER CHAPTER 1223.—The
high-three average of a member or former
member entitled to retired pay under section
12731 of this title is the amount equal to—

(A) the total amount of monthly basic pay
to which the member or former member was
entitled during the member or former mem-
ber’s high-36 months (or to which the mem-
ber or former member would have been enti-
tled if the member or former member had
served on active duty during the entire pe-
riod of the member or former member’s
high-36 months), divided by

(B) 36.

(2) NONREGULAR SERVICE DISABILITY RETIRED
PAY.—The high-three average of a member en-
titled to retired pay under section 1204 or 1205
of this title is the amount equal to—

(A) the total amount of monthly basic pay
to which the member was entitled during
the member’s high-36 months (or to which
the member would have been entitled if the
member had served on active duty during
the entire period of the member’s high-36
months), divided by

(B) 36.

(3) SPECIAL RULE FOR SHORT-TERM DISABILITY
RETIREES.—In the case of a member who is en-
titled to retired pay under section 1204 or 1205
of this title and who was a member for less
than 36 months before being retired under that
section, the member’s high-three average (not-
withstanding paragraph (2)) is the amount
equal to—

(A) the total amount of basic pay to which
the member was entitled during the entire
period the member was a member of a uni-
formed service before being so retired (or to
which the member would have been entitled
if the member had served on active duty dur-
ing the entire period the member was a
member of a uniformed service before being
so retired), divided by

(B) the number of months (including any
fraction thereof) which the member was a
member before being so retired.

(4) HIGH-36 MONTHS.—The high-36 months of a
member or former member whose retired pay
is covered by paragraph (1) or (2) are the 36
months (whether or not consecutive) out of all
the months before the member or former
member became entitled to retired pay or, in
the case of a member or former member enti-
tled to retired pay by reason of an election
under section 12741(a) of this title, before the
member or former member completes the serv-
ice required under such section 12741(a), for
which the monthly basic pay to which the
member or former member was entitled (or
would have been entitled if serving on active
duty during those months) was the highest. In
the case of a former member, only months
during which the former member was a mem-
ber of a uniformed service may be used for
purposes of the preceding sentence.
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(e) LIMITATION FOR ENLISTED MEMBERS RETIR-
ING WITH LESS THAN 30 YEARS’ SERVICE.—In the
case of a member who is retired under section
7314 or 9314 of this title or who is transferred to
the Fleet Reserve or Fleet Marine Corps Reserve
under section 8330 of this title, the member’s
high-36 average shall be computed using only
rates of basic pay applicable to months of active
duty of the member as an enlisted member.

(f) EXCEPTION FOR ENLISTED MEMBERS REDUCED
IN GRADE AND OFFICERS WHO DO NOT SERVE SAT-
ISFACTORILY IN HIGHEST GRADE HELD.—

(1) COMPUTATION BASED ON PRE-HIGH-THREE
RULES.—In the case of a member or former
member described in paragraph (2), the retired
pay base or retainer pay base is determined
under section 1406 of this title in the same
manner as if the member or former member
first became a member of a uniformed service
before September 8, 1980.

(2) AFFECTED MEMBERS.—A member or
former member referred to in paragraph (1) is
a member or former member who by reason of
conduct occurring after October 30, 2000—

(A) in the case of a member retired in an
enlisted grade or transferred to the Fleet
Reserve or Fleet Marine Corps Reserve, was
at any time reduced in grade as the result of
a court-martial sentence, nonjudicial pun-
ishment, or an administrative action, unless
the member was subsequently promoted to a
higher enlisted grade or appointed to a com-
missioned or warrant grade; and

(B) in the case of an officer, is retired in a
grade lower than the highest grade in which
served by reason of denial of a determina-
tion or certification under section 1370 of
this title that the officer served on active
duty satisfactorily in that grade.

(3) SPECIAL RULE FOR ENLISTED MEMBERS.—In
the case of a member who retires within three
years after having been reduced in grade as de-
scribed in paragraph (2)(A), who retires in an
enlisted grade that is lower than the grade
from which reduced, and who would be subject
to paragraph (1) but for a subsequent pro-
motion to a higher enlisted grade or a subse-
quent appointment to a warrant or commis-
sioned grade, the rates of basic pay used in the
computation of the member’s high-36 average
for the period of the member’s service in a
grade higher than the grade in which retired
shall be the rates of pay that would apply if
the member had been serving for that period
in the grade in which retired.

(Added Pub. L. 99-348, title I, §104(b), July 1,
1986, 100 Stat. 689; amended Pub. L. 101-189, div.
A, title VI, §651(a), (b)(2), Nov. 29, 1989, 103 Stat.
1459, 1460; Pub. L. 103-337, div. A, title XVI,
§1662(j)(5), Oct. 5, 1994, 108 Stat. 3004; Pub. L.
104-106, div. A, title XV, §1501(c)(15), Feb. 10,
1996, 110 Stat. 499; Pub. L. 106-398, §1 [[div. A],
title VI, §651], Oct. 30, 2000, 114 Stat. 1654,
1654A-163; Pub. L. 107-107, div. A, title X,
§1048(c)(8), Dec. 28, 2001, 115 Stat. 1226; Pub. L.
108-375, div. A, title VI, §641(a), Oct. 28, 2004, 118
Stat. 1957; Pub. L. 111-84, div. A, title VI,
§643(d)(2), Oct. 28, 2009, 123 Stat. 2367; Pub. L.
115-232, div. A, title VIII, §809(a), Aug. 13, 2018,
132 Stat. 1840.)
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PRIOR PROVISIONS

A prior section 1407, added Pub. L. 96-342, title VIII,
§813(a)(1), Sept. 8, 1980, 94 Stat. 1100; amended Pub. L.
96-513, title I, §113(c), title V, §§501(21), 511(53), Dec. 12,
1980, 94 Stat. 2877, 2908, 2925, related to determination of
retired base pay, prior to repeal by Pub. L. 99-348,
§104(b).

AMENDMENTS

2018—Subsec. (e). Pub. L. 115-232 substituted ‘‘section
7314 or 9314 for ‘‘section 3914 or 8914 and ‘‘section
8330 for ‘‘section 6330°".

2009—Subsec. (d)(4). Pub. L. 111-84 inserted ‘‘or, in the
case of a member or former member entitled to retired
pay by reason of an election under section 12741(a) of
this title, before the member or former member com-
pletes the service required under such section 12741(a),”
after ‘‘became entitled to retired pay’’.

2004—Subsec. (¢)(3). Pub. L. 108-375 added par. (3).

2001—Subsec. (f)(2). Pub. L. 107-107 substituted ‘‘Octo-
ber 30, 2000—"’ for ‘‘the date of the enactment of this
subsection—"’ in introductory provisions.

2000—Subsec. (b). Pub. L. 106-398, §1 [[div. A], title VI,
§651(1)], substituted ‘“‘Except as provided in subsection
(f), the retired pay base’ for ‘‘The retired pay base’.

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title VI,
§651(2)], added subsec. (f).

1996—Subsec. (c)(1). Pub. L. 104-106, §1501(c)(15)(A),
substituted ‘‘section 12731 for ‘‘section 1331’".

Subsec. (d)(1). Pub. L. 104-106 substituted in heading
‘““CHAPTER 1223”° for ‘‘CHAPTER 67 and in text ‘‘section
12731 for ‘‘section 1331"".

1994—Subsec. (¢)(2)(B). Pub. L. 103-337, §1662(j)(5)(A),
which directed substitution of ‘‘chapter 1223 for
‘‘chapter 67, could not be executed because the words
‘‘chapter 67’ did not appear subsequent to amendment
by Pub. L. 101-189, §651(a)(2), (4). See 1989 Amendment
note below.

Subsec. (£)(2). Pub. L. 103-337, §1662(j)(5)(B), which di-
rected amendment of subsec. (f)(2) by substituting
“‘Chapter 1223 for ‘‘Chapter 67’ in heading and ‘‘sec-
tion 12731 for ‘‘section 1331” in text, could not be exe-
cuted because of previous repeal of subsec. (f) by Pub.
L. 101-189, §651(a)(2). See 1989 Amendment note below.

1989—Subsec. (b). Pub. L. 101-189, §651(a)(1), (b)(2),
substituted ‘‘person’ for ‘‘member’”, ‘‘person’s’” for
“‘member’s’’, and ‘‘subsection (c) or (d)”’ for ‘‘subsection
©)”.

Subsec. (c). Pub. L. 101-189, §651(a)(2), (4), added sub-
sec. (¢) and struck out former subsec. (¢c) which related
to computation of high-three average.

Subsec. (d). Pub. L. 101-189, §651(a)(4), added subsec.
(d). Former subsec. (d) redesignated (e).

Subsec. (e). Pub. L. 101-189, §651(a)(2), (3), redesig-
nated subsec. (d) as (e) and struck out former subsec.
(e) which related to special rules for short-term disabil-
ity retirees.

Subsecs. (f), (g). Pub. L. 101-189, §651(a)(2), struck out
subsec. (f) which related to special rule for members re-
tiring with non-regular service, and subsec. (g) which
defined the term ‘‘years of creditable service’’.

)

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Feb. 1, 2019,
with provision for the coordination of amendments and
special rule for certain redesignations, see section 800
of Pub. L. 115-232, set out as a note preceding section
3001 of this title.

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-375, div. A, title VI, §641(b), Oct. 28, 2004,
118 Stat. 1957, provided that: ‘‘Paragraph (3) of section
1407(c) of title 10, United States Code, as added by sub-
section (a), shall take effect—

‘(1) for purposes of determining an annuity under
subchapter II or III of chapter 73 of that title, with
respect to deaths on active duty on or after Septem-
ber 10, 2001; and

‘(2) for purposes of determining the amount of re-
tired pay of a member of a reserve component enti-
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tled to retired pay under section 1201 or 1202 of such
title, with respect to such entitlement that becomes
effective on or after the date of the enactment of this
Act [Oct. 28, 2004].”

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-106, div. A, title XV, §1501(c), Feb. 10, 1996,
110 Stat. 498, provided that the amendment made by
that section is effective as of Dec. 1, 1994, and as if in-
cluded as an amendment made by the Reserve Officer
Personnel Management Act, title XVI of Pub. L.
103-337, as originally enacted.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-337 effective Dec. 1, 1994,
except as otherwise provided, see section 1691 of Pub. L.
103-337, set out as an Effective Date note under section
10001 of this title.

§1407a. Retired pay base: officers retired in gen-
eral or flag officer grades

(a) RATES OF BASIC PAY TO BE USED IN DETER-
MINATION.—Except as otherwise provided in this
section, in a case in which the determination
under section 1406 or 1407 of this title of the re-
tired pay base applicable to the computation of
the retired pay of a covered general or flag offi-
cer involves a rate of basic pay payable to that
officer for any period between October 1, 2006,
and December 31, 2014, that was subject to a re-
duction under section 203(a)(2) of title 37 for
such period, such retired-pay-base determina-
tion shall be made using the rate of basic pay
for such period provided by law, without regard
to the reduction under section 203(a)(2) of title
317.

(b) PARTIAL PRESERVATION OF COMPUTATION OF
RETIRED PAY BASE USING UNCAPPED RATES OF
BASIC PAY FOR COVERED OFFICERS WHO FIRST BE-
CAME MEMBERS BEFORE SEPTEMBER 8, 1980, AND
WHOSE RETIRED PAY COMMENCES AFTER DECEM-
BER 31, 2014.—

(1) OFFICERS RETIRING AFTER DECEMBER 31,
2014.—In the case of a covered general or flag
officer who first became a member of a uni-
formed service before September 8, 1980, and
who is retired after December 31, 2014, under
any provision of law other than chapter 1223 of
this title or is transferred to the Retired Re-
serve after December 31, 2014, the retired pay
base applicable to the computation of the re-
tired pay of that officer shall be determined as
provided in paragraph (2) if determination of
such retired pay base as provided in that para-
graph results in a higher retired pay base than
determination of such retired pay base as
otherwise provided by law (including the ap-
plication of section 203(a)(2) of title 37).

(2) ALTERNATIVE DETERMINATION OF RETIRED
PAY BASE USING UNCAPPED RATES OF BASIC PAY
AS OF DECEMBER 31, 2014.—For a determination
in accordance with this paragraph, the amount
of an officer’s retired pay base shall be deter-
mined by using the rate of basic pay provided
as of December 31, 2014, for that officer’s grade
as of that date for purposes of basic pay, with
that officer’s years of service creditable as of
that date for purposes of basic pay, and with-
out regard to any reduction under section
203(a)(2) of title 37.

(3) EXCEPTION FOR OFFICER RETIRED IN A
LOWER GRADE.—In a case in which the retired
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grade of the officer is lower than the grade in
which the officer was serving on December 31,
2014, paragraph (2) shall be applied as if the of-
ficer was serving on that date in the officer’s
retired grade.

(c) PRESERVATION OF COMPUTATION OF RETIRED
PAY BASE USING UNCAPPED RATES OF BASIC PAY
FOR OFFICERS TRANSFERRING TO RETIRED RE-
SERVE DURING SPECIFIED PERIOD.—In the case of
a covered general or flag officer who is trans-
ferred to the Retired Reserve between October 1,
2006, and December 31, 2014, and who becomes en-
titled to receive retired pay under section 12731
of this title after December 31, 2014, the retired
pay base applicable to the computation of the
retired pay of that officer shall be determined
using the rates of basic pay provided by law
without regard to any reduction in rates of basic
pay under section 203(a)(2) of title 37.

(d) COVERED GENERAL OR FLAG OFFICER DE-
FINED.—In this section, the term ‘‘covered gen-
eral or flag officer’” means a member or former
member of a uniformed service who after Sep-
tember 30, 2006—

(1) is retired in a general officer grade or flag
officer grade (or an equivalent grade, in the
case of an officer of the commissioned corps of
the Public Health Service or the National Oce-
anic and Atmospheric Administration); or

(2) is transferred to the Retired Reserve in a
general officer grade or flag officer grade.

(Added Pub. L. 109-364, div. A, title VI, §641(a),
Oct. 17, 2006, 120 Stat. 22568; amended Pub. L.
113-291, div. A, title VI, §622(a), Dec. 19, 2014, 128
Stat. 3401.)

AMENDMENTS

2014—Pub. L. 113-291 amended section generally. Prior
to amendment section related to retired pay base: offi-
cers retired in general or flag officer grades, consisting
of subsecs. (a) and (b).

EFFECTIVE DATE OF 2014 AMENDMENT

Pub. L. 113-291, div. A, title VI, §622(b), Dec. 19, 2014,
128 Stat. 3403, provided that: ‘‘Section 1407a of title 10,
United States Code, as amended by subsection (a), shall
be effective for retired pay that commences after De-
cember 31, 2014.”

§1408. Payment of retired or retainer pay in
compliance with court orders

(a) DEFINITIONS.—In this section:
(1) The term ‘‘court’” means—

(A) any court of competent jurisdiction of
any State, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the
Northern Mariana Islands, and the Trust
Territory of the Pacific Islands;

(B) any court of the United States (as de-
fined in section 451 of title 28) having com-
petent jurisdiction;

(C) any court of competent jurisdiction of
a foreign country with which the United
States has an agreement requiring the
United States to honor any court order of
such country; and

(D) any administrative or judicial tribunal
of a State competent to enter orders for sup-
port or maintenance (including a State
agency administering a program under a
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