[§2301

1992—Pub. L. 102484, div. A, title VIII, §801(a)(2),
(2)(2), title X, §1052(25)(B), div. D, title XLII, §4271(b)(2),
Oct. 23, 1992, 106 Stat. 2442, 2445, 2500, 2695, struck out
items 2322 ‘“‘Limitation on small business set-asides”
and 2330 ‘‘Integrated financing policy’ and added items
2323 and 2323a.

1990—Pub. L. 101-510, div. A, title VIII, §§804(b),
834(a)(2), Nov. 5, 1990, 104 Stat. 1591, 1614, struck out
item 2323 ‘“‘Commercial pricing for spare or repair
parts’ and added item 2331.

1988—Pub. L. 100456, div. A, title VIII, §801(a)(2),
Sept. 29, 1988, 102 Stat. 2007, added item 2330.

1987—Pub. L. 100-180, div. A, title VIII, §810(a)(2), Dec.
4, 1987, 101 Stat. 1132, added item 2329.

Pub. L. 100-26, §7(a)(T)(B)({ii), (b)(9)(B), Apr. 21, 1987,
101 Stat. 278, 280, transferred item 2305a ‘‘Major pro-
grams: competitive alternative sources’, to chapter 144
as item 2438 and substituted ‘‘Release of technical data
under Freedom of Information Act: recovery of costs”
for ‘‘Release of technical data’ in item 2328.

Pub. L. 100-26, §5(4), (6), made technical amendments
to directory language of sections 926(a)(2) and 954(a)(2),
respectively, of Pub. L. 99-500, Pub. L. 99-591, and Pub.
L. 99-661. See 1986 Amendment note below.

1986—Pub. L. 99-661, div. A, title XIII, §1343(a)(12),
Nov. 14, 1986, 100 Stat. 3993, substituted ‘‘competitors”
for ‘““competition’ in item 2319.

Pub. L. 99-500, §101(c) [title X, §§907(a)(2), 908(d)(1)(B),
926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2)], Oct. 18, 1986, 100
Stat. 1783-82, 1783-138, 1783-141, 1783-155, 1783-165,
1783-169, 1783-173, and Pub. L. 99-591, §101(c) [title X,
§§907(a)(2), 908(A)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2),
954(a)(2)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-138,
3341-141, 3341-155, 3341-165, 3341-169, 3341-173; Pub. L.
99-661, div. A, title IX, formerly title IV, §§907(a)(2),
908(dA)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2), Nov.
14, 1986, 100 Stat. 3917, 3921, 3935, 3945, 3949, 3953, renum-
bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101
Stat. 273; as amended by Pub. L. 100-26, §5(4), (6), Apr.
21, 1987, 101 Stat. 274, amended chapter analysis identi-
cally striking out ‘‘: cost or pricing data: truth in ne-
gotiations’ after ‘‘contracts’ in item 2306, substituting
‘‘spare or repair parts’ for ‘‘supplies’ in item 2323, and
adding items 2306a and 2325 to 2328.

1985—Pub. L. 99-145, title IX, §§911(a)(2), 912(a)(2),
Nov. 8, 1985, 99 Stat. 685, 686, added items 2305a and 2324.

1984—Pub. L. 98-577, title III, §302(c)(2), Oct. 30, 1984,
98 Stat. 3077, struck out item 2303a ‘‘Publication of pro-
posed regulations’.

Pub. L. 98-525, title XII, §1217, Oct. 19, 1984, 98 Stat.
2599, added items 2303a and 2317 to 2323.

Pub. L. 98-369, div. B, title VII, §2727(a), July 18, 1984,
98 Stat. 1194, substituted ‘‘Congressional defense pro-
curement policy”’ for ‘‘Declaration of policy” in item
2301, ‘‘Contracts: competition requirements’ for ‘‘Pur-
chases and contracts: formal advertising; exceptions”
in item 2304, ‘‘Contracts: planning, solicitation, evalua-
tion, and award procedures’” for ‘‘Formal advertise-
ments for bids; time; opening; award; rejection’ in item
2305, and ‘“‘Kinds of contracts; cost or pricing data:
truth in negotiation” for ‘“Kinds of contracts’ in item
2306.

1982—Pub. L. 97-295, §1(26)(B), Oct. 12, 1982, 96 Stat.
1291, added item 2316.

1981—Pub. L. 97-86, title IX, §908(a)(2), Dec. 1, 1981, 95
Stat. 1118, added item 2315.

1980—Pub. L. 96-513, title V, §511(75), Dec. 12, 1980, 94
Stat. 2926, inserted ‘‘formal’’ before ‘‘advertising” in
item 2304.

[§2301. Repealed. Pub. L. 103-355,
§1501(a), Oct. 13, 1994, 108 Stat. 3296]

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 127; Dec.
1, 1981, Pub. L. 97-86, title IX, §909(a), 95 Stat. 1118; July
18, 1984, Pub. L. 98-369, div. B, title VII, §2721, 98 Stat.
1185; Oct. 18, 1986, Pub. L. 99-500, §101(c) [title X,
§925(a)], 100 Stat. 1783-82, 1783-153, and Oct. 30, 1986,
Pub. L. 99-591, §101(c) [title X, §925(a)], 100 Stat. 3341-82,
3341-153; Nov. 14, 1986, Pub. L. 99-661, div. A, title IX,
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formerly title IV, §925(a), 100 Stat. 3933, renumbered
title IX, Apr. 21, 1987, Pub. L. 100-26, §3(5), 101 Stat. 273;
Oct. 23, 1992, Pub. L. 102-484, div. A, title VIII, §808(a),
106 Stat. 2449, related to Congressional defense procure-
ment policy.

EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§ 2302. Definitions

In this chapter:

(1) The term ‘‘head of an agency’” means the
Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Sec-
retary of the Air Force, the Secretary of
Homeland Security, and the Administrator of
the National Aeronautics and Space Adminis-
tration.

(2) The term ‘‘competitive procedures”
means procedures under which the head of an
agency enters into a contract pursuant to full
and open competition. Such term also in-
cludes—

(A) procurement of architectural or engi-
neering services conducted in accordance
with chapter 11 of title 40;

(B) the competitive selection for award of
science and technology proposals resulting
from a general solicitation and the peer re-
view or scientific review (as appropriate) of
such proposals;

(C) the procedures established by the Ad-
ministrator of General Services for the mul-
tiple award schedule program of the General
Services Administration if—

(i) participation in the program has been
open to all responsible sources; and

(ii) orders and contracts under such pro-
gram result in the lowest overall cost al-
ternative to meet the needs of the United

States;

(D) procurements conducted in furtherance
of section 15 of the Small Business Act (15
U.S.C. 644) as long as all responsible business
concerns that are entitled to submit offers
for such procurements are permitted to com-
pete; and

(E) a competitive selection of research pro-
posals resulting from a general solicitation
and peer review or scientific review (as ap-
propriate) solicited pursuant to section 9 of
the Small Business Act (15 U.S.C. 638).

(3) The following terms have the meanings

provided such terms in chapter 1 of title 41:

(A) The term ‘‘procurement’’.

(B) The term ‘“‘procurement system’’.

(C) The term ‘‘standards’.

(D) The term ‘‘full and open competition”.

(E) The term ‘‘responsible source’’.

(F) The term ‘“‘item”’.

(G) The term ‘‘item of supply”’.

(H) The term ‘‘supplies’.

(I) The term ‘‘commercial product’.

(J) The term ‘‘commercial service”’.

(K) The term ‘‘nondevelopmental item’’.

(L) The term ‘‘commercial component’’.

(M) The term ‘‘component’.

(4) The term ‘‘technical data’ means re-
corded information (regardless of the form or
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method of the recording) of a scientific or
technical nature (including computer software
documentation) relating to supplies procured
by an agency. Such term does not include
computer software or financial, administra-
tive, cost or pricing, or management data or
other information incidental to contract ad-
ministration.

(5) The term ‘‘major system’ means a com-
bination of elements that will function to-
gether to produce the capabilities required to
fulfill a mission need. The elements may in-
clude hardware, equipment, software or any
combination thereof, but excludes construc-
tion or other improvements to real property.
A system shall be considered a major system if
(A) the conditions of section 2302d of this title
are satisfied, or (B) the system is designated a
“major system” by the head of the agency re-
sponsible for the system.

(6) The term ‘‘Federal Acquisition Regula-
tion”” means the Federal Acquisition Regula-
tion issued pursuant to section 1303(a)(1) of
title 41.

(7) The term ‘‘simplified acquisition thresh-
old” has the meaning provided that term in
section 134 of title 41, except that, in the case
of any contract to be awarded and performed,
or purchase to be made, outside the United
States in support of a contingency operation
or a humanitarian or peacekeeping operation,
the term means an amount equal to two times
the amount specified for that term in such
section.

(8) The term ‘‘humanitarian or peacekeeping
operation’ means a military operation in sup-
port of the provision of humanitarian or for-
eign disaster assistance or in support of a
peacekeeping operation under chapter VI or
VII of the Charter of the United Nations. The
term does not include routine training, force
rotation, or stationing.

(9) The term ‘‘nontraditional defense con-
tractor’’, with respect to a procurement or
with respect to a transaction authorized under
section 2371(a) or 2371b of this title, means an
entity that is not currently performing and
has not performed, for at least the one-year
period preceding the solicitation of sources by
the Department of Defense for the procure-
ment or transaction, any contract or sub-
contract for the Department of Defense that is
subject to full coverage under the cost ac-
counting standards prescribed pursuant to sec-
tion 1502 of title 41 and the regulations imple-
menting such section.

(Aug. 10, 1956, ch. 1041, 70A Stat. 127; Pub. L.
85-568, title III, §301(b), July 29, 1958, 72 Stat. 432;
Pub. L. 85-861, §1(43A), Sept. 2, 1958, 72 Stat. 1457;
Pub. L. 96-513, title V, §511(74), Dec. 12, 1980, 94
Stat. 2926; Pub. L. 98-369, div. B, title VII,
§2722(a), July 18, 1984, 98 Stat. 1186, Pub. L.
98-525, title XII, §1211, Oct. 19, 1984, 98 Stat. 2589;
Pub. L. 98-577, title V, §504(b)(3), Oct. 30, 1984, 98
Stat. 3087, Pub. L. 99-661, div. A, title XIII,
§1343(a)(13), Nov. 14, 1986, 100 Stat. 3993; Pub. L.
100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub.
L. 101-189, div. A, title VIII, §853(b)(1), Nov. 29,
1989, 103 Stat. 1518; Pub. L. 102-25, title VII,
§701(d)(1), Apr. 6, 1991, 105 Stat. 113; Pub. L.
102-190, div. A, title VIII, §805, Dec. 5, 1991, 105
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Stat. 1417, Pub. L. 103-355, title I, §1502, Oct. 13,
1994, 108 Stat. 3296; Pub. L. 104-106, div. D, title
XLIII, §4321(b)(3), Feb. 10, 1996, 110 Stat. 672;
Pub. L. 104-201, div. A, title VIII, §§805(a)(1),
807(a), Sept. 23, 1996, 110 Stat. 2605, 2606; Pub. L.
105-85, div. A, title VIII, §803(b), Nov. 18, 1997, 111
Stat. 1832; Pub. L. 107-217, §3(b)(2), Aug. 21, 2002,
116 Stat. 1295; Pub. L. 107-296, title XVII,
§1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L.
111-350, §5(b)(8), Jan. 4, 2011, 124 Stat. 3842; Pub.
L. 111-383, div. A, title VIII, §866(g)(1), Jan. 7,
2011, 124 Stat. 4298; Pub. L. 113-291, div. A, title
X, §1071(a)(2), Dec. 19, 2014, 128 Stat. 3504; Pub. L.
114-92, div. A, title VIII, §815(b), Nov. 25, 2015, 129
Stat. 896; Pub. L. 115-91, div. A, title II, §221,
Dec. 12, 2017, 131 Stat. 1333; Pub. L. 115-232, div.
A, title VIII, §836(c)(1), Aug. 13, 2018, 132 Stat.
1864.)

HISTORICAL AND REVISION NOTES

1956 ACT
Revised
section Source (U.S. Code) Source (Statutes at Large)
2302 ......... 41:158 (less clause (b)). Feb. 19, 1948, ch. 65, §9

(less clause (b)), 62
Stat. 24.

In clause (1), the words ‘‘(if any)”’ are omitted as sur-
plusage. The words ‘‘Secretary of the Treasury’ are
substituted for the words ‘‘Commandant, United States
Coast Guard, Treasury Department’, since the func-
tions of the Coast Guard and its officers, while operat-
ing under the Department of the Treasury, were vested
in the Secretary of the Treasury by 1950 Reorganization
Plan No. 26, effective July 31, 1950, 64 Stat. 1280. Under
that plan the Secretary of the Treasury was authorized
to delegate any of those functions to the agencies and
employees of the Department of the Treasury.

Clauses (2) and (3) are inserted for clarity, and are
based on the usage of those terms throughout the re-
vised chapter.

1958 AcCT
Revised
section Source (U.S. Code) Source (Statutes at Large)
2302(3) ..... [No source]. [No source].

The amendments reflect section 1(44) of the bill
[amending section 2305 of Title 10].

AMENDMENTS

2018—Par. (3)(I) to (M). Pub. L. 115-232 added subpars.
(I) and (J), redesignated former subpars. (J) to (L) as
(K) to (M), respectively, and struck out former subpar.
(I) which read as follows: ‘“The term ‘commercial
item’.”

2017—Par. (2)(B). Pub. L. 115-91 substituted ‘‘science
and technology” for ‘‘basic research’.

2015—Par. (9). Pub. L. 114-92 amended par. (9) gener-
ally. Prior to amendment, par. (9) read as follows: ‘“The
term ‘nontraditional defense contractor’, with respect
to a procurement or with respect to a transaction au-
thorized under section 2371(a) of this title, means an en-
tity that is not currently performing and has not per-
formed, for at least the one-year period preceding the
solicitation of sources by the Department of Defense
for the procurement or transaction, any of the follow-
ing for the Department of Defense:

““(A) Any contract or subcontract that is subject to
full coverage under the cost accounting standards
prescribed pursuant to chapter 15 of title 41 and the
regulations implementing such chapter.

‘(B) Any other contract in excess of $500,000 under
which the contractor is required to submit certified
cost or pricing data under section 2306a of this title.”
2014—Par. (7). Pub. L. 113-291, §1071(a)(2)(A), sub-

stituted ‘“‘such section’ for ‘‘section 4 of such Act”.
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Par. (9)(A). Pub. L. 113-291, §1071(a)(2)(B), substituted
‘“‘chapter 15 of title 41 for ‘‘section 26 of the Office of
Federal Procurement Policy Act (41 U.S.C. 422)” and
“‘such chapter” for ‘‘such section’.

2011—Par. (3). Pub. L. 111-350, §5(b)(8)(A), substituted
‘“‘chapter 1 of title 41 for ‘‘section 4 of the Office of
Federal Procurement Policy Act (41 U.S.C. 403)” in in-
troductory provisions.

Par. (6). Pub. L. 111-350, §5(b)(8)(B), substituted ‘‘sec-
tion 1303(a)(1) of title 41’ for ‘‘section 25(c)(1) of the Of-
fice of Federal Procurement Policy Act (41 U.S.C.
421(c)(1))”.

Par. (7). Pub. L. 111-350, §5(b)(8)(C), substituted ‘‘sec-
tion 134 of title 41 for ‘‘section 4 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403)”".

Par. (9). Pub. L. 111-383 added par. (9).

2002—Par. (1). Pub. L. 107296 substituted ‘‘of Home-
land Security’ for ‘‘of Transportation’.

Par. (2)(A). Pub. L. 107-217 substituted ‘‘chapter 11 of
title 40 for ‘‘title IX of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 541 et
seq.)”’.

1997—Pars. (7), (8). Pub. L. 105-85 struck out ‘“(A)”’ be-
fore ‘““The term ‘simplified’’ in par. (7), redesignated
par. (7)(B) as par. (8), and substituted ‘‘The’ for ‘“‘In
subparagraph (A), the” in that par.

1996—Par. (3)(K). Pub. L. 104-106 inserted period at
end.

Par. (5). Pub. L. 104-201, §805(a)(1), substituted ‘A sys-
tem shall be considered a major system if (A) the con-
ditions of section 2302d of this title are satisfied, or (B)
the system is designated a ‘major system’ by the head
of the agency responsible for the system.” for ‘A sys-
tem shall be considered a major system if (A) the De-
partment of Defense is responsible for the system and
the total expenditures for research, development, test,
and evaluation for the system are estimated to be more
than $75,000,000 (based on fiscal year 1980 constant dol-
lars) or the eventual total expenditure for procurement
of more than $300,000,000 (based on fiscal year 1980 con-
stant dollars); (B) a civilian agency is responsible for
the system and total expenditures for the system are
estimated to exceed $750,000 (based on fiscal year 1980
constant dollars) or the dollar threshold for a ‘major
system’ established by the agency pursuant to Office of
Management and Budget (OMB) Circular A-109, entitled
‘Major Systems Acquisitions’, whichever is greater; or
(C) the system is designated a ‘major system’ by the
head of the agency responsible for the system.”’

Par. (7). Pub. L. 104-201, §807(a), designated existing
provisions as subpar. (A), inserted ‘“‘or a humanitarian
or peacekeeping operation’ after ‘‘contingency oper-
ation”’, and added subpar. (B).

1994—Par. (3). Pub. L. 103-355, §1502(1), added par. (3)
and struck out former par. (3) which read as follows:
“The terms ‘full and open competition’ and ‘responsible
source’ have the same meanings provided such terms in
section 4 of the Office of Federal Procurement Policy
Act (41 U.S.C. 403).”

Par. (7). Pub. L. 103-355, §1502(2), added par. (7) and
struck out former par. (7) which read as follows: ‘“The
term ‘small purchase threshold’ has the meaning given
that term in section 4(11) of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403(11)), except that, in
the case of any contract to be awarded and performed,
or purchase to be made, outside the United States in
support of a contingency operation, the term means
$100,000.”

1991—Par. (7). Pub. L. 102-190 inserted before period
¢, except that, in the case of any contract to be award-
ed and performed, or purchase to be made, outside the
United States in support of a contingency operation,
the term means $100,000".

Pub. L. 102-25 added par. (7).

1989—Par. (6). Pub. L. 101-189 added par. (6).

1987—Pub. L. 10026, § 7(k)(2)(A), inserted ‘‘The term”
after each par. designation except par. (3) and struck
out uppercase letter of first word after first quotation
marks in each par. and substituted lowercase letter.

1986—Par. (2)(A). Pub. L. 99661 substituted
U.S.C.” for ““(41 U.S.C.".
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1984—Pub. L. 98-369 amended section generally, sub-
stituting in cl. (1) ‘‘the Secretary of Defense, the Sec-
retary of the Army, the Secretary of the Navy, the Sec-
retary of the Air Force’” for ‘‘the Secretary, the Under
Secretary, or any Assistant Secretary, of the Army,
Navy, or Air Force’, in cl. (2) definition of ‘‘competi-
tive procedures’ for a definition of ‘‘negotiate’, and in
cl. (3) definition of the terms ‘‘full and open competi-
tion” and ‘‘responsible source’ for a definition of ‘‘for-
mal advertising”’.

Cl. 2)(D), (E). Pub. L. 98-577 added subpars. (D) and
(B).

Cls. (4), (5). Pub. L. 98-525 added cls. (4) and (5).

1980—Cl1. (1). Pub. L. 96-513 substituted ‘‘Secretary of
Transportation” for ‘‘Secretary of the Treasury’’.

1958—C1. (1). Pub. L. 85-568 substituted ‘Adminis-
trator of the National Aeronautics and Space Adminis-
tration” for ‘‘Executive Secretary of the National Ad-
visory Committee for Aeronautics’, in cl. (1).

Cl. (3). Pub. L. 85-861 substituted ‘‘section 2305 of this
title” for ‘‘section 2305(a) and (b) of this title’’.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115232 effective Jan. 1, 2020,
subject to a savings provision, see section 836(h) of Pub.
L. 115-232, set out as an Effective Date of 2018 Amend-
ment; Savings Provision note under section 453b of
Title 6, Domestic Security.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of
Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-106, div. D, title XLIV, §4401, Feb. 10, 1996,
110 Stat. 678, provided that:

‘‘(a) EFFECTIVE DATE.—Except as otherwise provided
in this division [div. D (§§4001-4402) of Pub. L. 104-106,
see Tables for classification], this division and the
amendments made by this division shall take effect on
the date of the enactment of this Act [Feb. 10, 1996].

“(b) APPLICABILITY OF AMENDMENTS.—

‘(1) SOLICITATIONS, UNSOLICITED PROPOSALS, AND RE-
LATED CONTRACTS.—An amendment made by this divi-
sion shall apply, in the manner prescribed in the final
regulations promulgated pursuant to section 4402 [110
Stat. 678] to implement such amendment, with re-
spect to any solicitation that is issued, any unsolic-
ited proposal that is received, and any contract en-
tered into pursuant to such a solicitation or proposal,
on or after the date described in paragraph (3).

‘(2) OTHER MATTERS.—An amendment made by this
division shall also apply, to the extent and in the
manner prescribed in the final regulations promul-
gated pursuant to section 4402 to implement such
amendment, with respect to any matter related to—

““(A) a contract that is in effect on the date de-

scribed in paragraph (3);

“(B) an offer under consideration on the date de-
scribed in paragraph (3); or
‘(C) any other proceeding or action that is on-

going on the date described in paragraph (3).

‘“(3) DEMARCATION DATE.—The date referred to in
paragraphs (1) and (2) is the date specified in such
final regulations. The date so specified shall be Janu-
ary 1, 1997, or any earlier date that is not within 30
days after the date on which such final regulations
are published.”

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-355, title X, §10001, Oct. 13, 1994, 108 Stat.
3404, provided that:

‘‘(a) EFFECTIVE DATE.—Except as otherwise provided
in this Act, this Act [see Tables for classification] and
the amendments made by this Act shall take effect on
the date of the enactment of this Act [Oct. 13, 1994].

“(b) APPLICABILITY OF AMENDMENTS.—(1) An amend-
ment made by this Act shall apply, in the manner pre-
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scribed in the final regulations promulgated pursuant
to section 10002 [108 Stat. 3404, formerly set out as a
Regulations note under section 251 of former Title 41,
Public Contracts] to implement such amendment, with
respect to any solicitation that is issued, any unsolic-
ited proposal that is received, and any contract entered
into pursuant to such a solicitation or proposal, on or
after the date described in paragraph (3).

“(2) An amendment made by this Act shall also
apply, to the extent and in the manner prescribed in
the final regulations promulgated pursuant to section
10002 to implement such amendment, with respect to
any matter related to—

‘““(A) a contract that is in effect on the date de-

scribed in paragraph (3);

‘“(B) an offer under consideration on the date de-
scribed in paragraph (3); or
“(C) any other proceeding or action that is ongoing

on the date described in paragraph (3).

‘(8) The date referred to in paragraphs (1) and (2) is
the date specified in such final regulations [Oct. 1, 1995,
see 60 F.R. 48231, Sept. 18, 1995]. The date so specified
shall be October 1, 1995, or any earlier date that is not
within 30 days after the date on which such final regu-
lations are published.

“(c) IMMEDIATE APPLICABILITY OF CERTAIN AMEND-
MENTS.—Notwithstanding subsection (b), the amend-
ments made by the following provisions of this Act
apply on and after the date of the enactment of this
Act [Oct. 13, 1994]: sections 1001, 1021, 1031, 1051, 1071,
1092, 1201, 1506(a), 1507, 1554, 2002(a), 2191, 3062(a), 3063,
3064, 3065(a)(1), 3065(b), 3066, 3067, 6001(a), 7101, 7103, 7205,
and 7206, the provisions of subtitles A, B, and C of title
IIT [§§3001-3025], and the provisions of title V [see
Tables for classification].”

EFFECTIVE DATE OF 1984 AMENDMENT

Pub. L. 98-369, div. B, title VII, §2751, July 18, 1984, 98
Stat. 1203, provided that:

‘‘(a) Except as provided in subsection (b), the amend-
ments made by this title [see Tables for classification]
shall apply with respect to any solicitation for bids or
proposals issued after March 31, 1985.

‘“(b) The amendments made by section 2713 [amending
section 759 of former Title 40, Public Buildings, Prop-
erty, and Works, and enacting provisions set out as a
note under section 759 of former Title 40] and subtitle
D [enacting sections 3551 to 3556 of Title 31, Money and
Finance] shall apply with respect to any protest filed
after January 14, 1985.”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 1958 AMENDMENT

Pub. L. 85-568, title III, §301(e), July 29, 1958, 72 Stat.
433, provided that: ‘“This section [amending this sec-
tion, section 2303 of this title, section 22-1 of former
Title 5, and sections 511 to 513 and 515 of Title 50, War
and National Defense, and enacting provisions set out
as a note under section 2472 of Title 42, The Public
Health and Welfare] shall take effect ninety days after
the date of the enactment of this Act [July 29, 1958], or
on any earlier date on which the Administrator [of the
National Aeronautics and Space Administration] shall
determine, and announce by proclamation published in
the Federal Register, that the Administration has been
organized and is prepared to discharge the duties and
exercise the powers conferred upon it by this Act.”

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99-500, §101(c) [title X, §900], Oct. 18, 1986, 100
Stat. 1783-82, 1783-130, Pub. L. 99-591, §101(c) [title X,
§900], Oct. 30, 1986, 100 Stat. 3341-82, 3341-130, and Pub.
L. 99-661, div. A, title IX, formerly title IV, §900, Nov.
14, 1986, 100 Stat. 3910, renumbered title IX, Pub. L.
10026, §3(b), Apr. 21, 1987, 101 Stat. 273, provided that:
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‘““This title [enacting sections 133a, 2306a, 2325-2328,
23652367, 2397b, 2397c, 2408, 2409, 2416, and 2435-2437 of
this title, amending sections 133, 134, 135, 138, 171, 1622,
2301, 2304, 2305, 2306, 2320, 2321, 2323, 2384, 2406, 2411, 2413,
2432, and 2433 of this title, sections 5314 and 5315 of Title
5, Government Organization and Employees, sections
632, 637, and 644 of Title 15, Commerce and Trade, and
section 416 of Title 41, Public Contracts, renumbering
section 2416 as 2417 of this title, enacting provisions set
out as notes under sections 113, 1621, 2304, 2305, 2306a,
2320, 2323, 23252328, 2365-2367, 2384, 2397b, 2406, 2408, 2409,
2416, 2432, 2435-2437 of this title and section 632 of Title
15, amending provisions set out as a note under this
section, and repealing provisions set out as notes under
section 2304 and 2397a of this title] may be cited as the
‘Defense Acquisition Improvement Act of 1986°.”"

SHORT TITLE OF 1985 AMENDMENT

Pub. L. 99-145, title IX, §901, Nov. 8, 1985, 99 Stat. 682,
provided that: “This title [enacting sections 1621 to
1624, 2305a, 2324, 2397a, and 2406 of this title, amending
sections 2304, 2313, 2320, 2323, 2397, and 2411 to 2415 of
this title, section 759 of former Title 40, Public Build-
ings, Property, and Works, sections 2563 and 418a of Title
41, Public Contracts, and former section 2168 of the
former Appendix to Title 50, War and National Defense,
enacting provisions set out as notes under this section
and sections 139, 139c, 1622 to 1624, 2304, 2305a, 2307, 2324,
2397a, and 2411 of this title, section 287 of Title 18,
Crimes and Criminal Procedure, section 3729 of Title 31,
Money and Finance, and former section 2168 of the
former Appendix to Title 50, and amending provisions
set out as a note under section 418a of Title 41] may be
cited as the ‘Defense Procurement Improvement Act of
1985°.”

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-525, title XII, §1201, Oct. 19, 1984, 98 Stat.
25688, provided that: ‘“This title [enacting sections 2303a,
2317 to 2323, 2384a, 2402 to 2405, and 2411 to 2416 of this
title, amending sections 139a, 139b, 2302, 2305, 2311, 2384,
and 2401 of this title, enacting provisions set out as
notes under this section and sections 139, 139a, 2303a,
2305, 2318, 2319, 2322, 2323, 2384, 2384a, 2392, and 2402 of
this title, amending provisions set out as notes under
sections 2392, 2401, and 2452 of this title, and repealing
provisions set out as notes under section 2304 of this
title] may be cited as the ‘Defense Procurement Re-
form Act of 1984°.”

REQUIRING DEFENSE MICROELECTRONICS PRODUCTS AND
SERVICES MEET TRUSTED SUPPLY CHAIN AND OPER-
ATIONAL SECURITY STANDARDS

Pub. L. 116-92, div. A, title II, §224, Dec. 20, 2019, 133
Stat. 1266, provided that:

‘‘(a) PURCHASES.—To protect the United States from
intellectual property theft and to ensure national secu-
rity and public safety in the application of new genera-
tions of wireless network technology and microelec-
tronics, beginning no later than January 1, 2023, the
Secretary of Defense shall ensure that each microelec-
tronics product or service that the Department of De-
fense purchases on or after such date meets the applica-
ble trusted supply chain and operational security
standards established pursuant to subsection (b), ex-
cept in a case in which the Department seeks to pur-
chase a microelectronics product or service but—

‘(1) no such product or service is available for pur-
chase that meets such standards; or
‘“(2) no such product or service is available for pur-
chase that—
““(A) meets such standards; and
‘“(B) is available at a price that the Secretary
does not consider prohibitively expensive.

“(b) TRUSTED SUPPLY CHAIN AND OPERATIONAL SECU-
RITY STANDARDS.—

‘(1) STANDARDS REQUIRED.—(A) Not later than Jan-
uary 1, 2021, the Secretary shall establish trusted sup-
ply chain and operational security standards for the
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purchase of microelectronics products and services by
the Department.

‘“(B) For purposes of this section, a trusted supply
chain and operational security standard—

‘(i) is a standard that systematizes best practices
relevant to—

‘“(I) manufacturing location;

‘“(IT1) company ownership;

‘“(IIT) workforce composition;

‘“(IV) access during manufacturing, suppliers’
design, sourcing, manufacturing, packaging, and
distribution processes;

(V) reliability of the supply chain; and

‘“(VI) other matters germane to supply chain
and operational security; and
‘(ii) is not a military standard (also known as

‘MIL-STD’) or a military specification (also known

as ‘MIL-SPEC’) for microelectronics that—

‘“(I) specifies individual features for Depart-
ment of Defense microelectronics; or

‘“(IT) otherwise inhibits the acquisition by the
Department of securely manufactured, commer-
cially-available products.

‘“(2) CONSULTATION REQUIRED.—In developing stand-
ards under paragraph (1), the Secretary shall consult
with the following:

‘“(A) The Secretary of Homeland Security, the
Secretary of State, the Secretary of Commerce, and
the Director of the National Institute of Standards
and Technology.

‘“(B) Suppliers of microelectronics products and
services from the United States and allies and part-
ners of the United States.

‘(C) Representatives of major United States in-
dustry sectors that rely on a trusted supply chain
and the operational security of microelectronics
products and services.

‘(D) Representatives of the United States insur-
ance industry.
¢“(3) TIERS OF TRUST AND LEVELS OF SECURITY AU-

THORIZED.—In carrying out paragraph (1), the Sec-
retary may establish tiers and levels of trust and se-
curity within the supply chain and operational secu-
rity standards for microelectronics products and
services.

‘“(4) GENERAL APPLICABILITY.—The standards estab-
lished pursuant to paragraph (1) shall be, to the
greatest extent practicable, generally applicable to
the trusted supply chain and operational security
needs and use cases of the United States Government
and commercial industry, such that the standards
could be widely adopted by government agencies,
commercial industry, and allies and partners of the
United States as the basis for procuring microelec-
tronics products and services.

‘(5) ANNUAL REVIEW.—Not later than October 1 of
each year, the Secretary shall, in consultation with
persons and entities set forth under paragraph (2), re-
view the standards established pursuant to paragraph
(1) and issue updates or modifications as the Sec-
retary considers necessary or appropriate.

‘‘(c) ENSURING ABILITY TO SELL COMMERCIALLY.—

‘(1) IN GENERAL.—The Secretary shall, to the great-
est extent practicable, ensure that suppliers of micro-
electronics products and services for the Department
of Defense subject to subsection (a) are able and
incentivized to sell products commercially and to
governments of allies and partners of the United
States that are produced on the same production
lines as the microelectronics products supplied to the
Department of Defense.

‘(2) EFFECT OF REQUIREMENTS AND ACQUISITIONS.—
The Secretary shall, to the greatest extent prac-
ticable, ensure that the requirements of the Depart-
ment and the acquisition by the Department of
microelectronics enable the success of a dual-use
microelectronics industry.
¢“(d) MAINTAINING COMPETITION AND INNOVATION.—The

Secretary shall take such actions as the Secretary con-
siders necessary and appropriate, within the Sec-
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retary’s authorized activities to maintain the health of
the defense industrial base, to ensure that—

‘(1) providers of microelectronics products and
services that meet the standards established under
subsection (b) are exposed to competitive market
pressures to achieve competitive pricing and sus-
tained innovation; and

‘(2) the industrial base of microelectronics prod-
ucts and services that meet the standards established
under subsection (b) includes providers manufactur-
ing in the United States or in countries that are al-
lies or partners of the United States.”

PROHIBITION ON OPERATION OR PROCUREMENT OF
FOREIGN-MADE UNMANNED AIRCRAFT SYSTEMS

Pub. L. 116-92, div. A, title VIII, §848, Dec. 20, 2019, 133
Stat. 1508, provided that:

‘‘(a) PROHIBITION ON AGENCY OPERATION OR PROCURE-
MENT.—The Secretary of Defense may not operate or
enter into or renew a contract for the procurement of—

‘(1) a covered unmanned aircraft system that—

““(A) is manufactured in a covered foreign country
or by an entity domiciled in a covered foreign coun-
try;

“(B) uses flight controllers, radios, data trans-
mission devices, cameras, or gimbals manufactured
in a covered foreign country or by an entity domi-
ciled in a covered foreign country;

“(C) uses a ground control system or operating
software developed in a covered foreign country or
by an entity domiciled in a covered foreign coun-
try; or

‘(D) uses network connectivity or data storage
located in or administered by an entity domiciled
in a covered foreign country; or
(2) a system manufactured in a covered foreign

country or by an entity domiciled in a covered for-

eign country for the detection or identification of
covered unmanned aircraft systems.

““(b) EXEMPTION.—The Secretary of Defense is exempt
from the restriction under subsection (a) if the oper-
ation or procurement is for the purposes of—

‘(1) Counter-UAS surrogate testing and training; or

‘(2) intelligence, electronic warfare, and informa-
tion warfare operations, testing, analysis, and train-
ing.

‘“(c) WAIVER.—The Secretary of Defense may waive
the restriction under subsection (a) on a case by case
basis by certifying in writing to the congressional de-
fense committees [Committees on Armed Services and
Appropriations of the Senate and the House of Rep-
resentatives] that the operation or procurement is re-
quired in the national interest of the United States.

‘‘(d) DEFINITIONS.—In this section:

‘(1) COVERED FOREIGN COUNTRY.—The term ‘covered
foreign country’ means the People’s Republic of
China.

‘(2) COVERED UNMANNED AIRCRAFT SYSTEM.—The
term ‘covered unmanned aircraft system’ means an
unmanned aircraft system and any related services
and equipment.”’

POLICIES AND PROCEDURES FOR CONTRACTORS TO RE-
PORT GROSS VIOLATIONS OF INTERNATIONALLY RECOG-
NIZED HUMAN RIGHTS

Pub. L. 116-92, div. A, title VIII, §888, Dec. 20, 2019, 133
Stat. 1536, provided that:

‘“(a) IN GENERAL.—Not later than 180 days after the
date of the enactment of this Act [Dec. 20, 2019], the
Secretary of Defense shall update Department of De-
fense policy and guidance and the Department of De-
fense Supplement to the Federal Acquisition Regula-
tion to provide specific guidance to Department of De-
fense employees and contractors performing a Depart-
ment of Defense contract that supports United States
Armed Forces deployed outside of the United States on
monitoring and reporting allegations of gross viola-
tions of internationally recognized human rights.

‘“(b) REPORT.—Not later than 180 days after the date
of the enactment of this Act [Dec. 20, 2019], the Sec-
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retary of Defense, with the concurrence of the Sec-
retary of State, shall submit to the appropriate con-
gressional committees a report that describes—

‘(1) the policies and procedures in place to obtain
information about possible cases of gross violations
of internationally recognized human rights from De-
partment of Defense contractors described in sub-
section (a), including the methods for tracking cases;
and

‘(2) the resources needed to investigate reports
made pursuant to subsection (a).

‘‘(c) FOrRM OF REPORT.—The report required by sub-
section (b) shall be submitted in unclassified form, but
may include a classified annex.

‘‘(d) DEFINITIONS.—In this section:

‘(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—the
term ‘appropriate congressional committees’ means—

‘“(A) the congressional defense committees [Com-
mittees on Armed Services and Appropriations of
the Senate and the House of Representatives]; and

‘(B) the Committee on Foreign Relations of the

Senate and the Committee on Foreign Affairs of the

House of Representatives.

‘“(2) GROSS VIOLATIONS OF INTERNATIONALLY RECOG-
NIZED HUMAN RIGHTS.—The term ‘gross violations of
internationally recognized human rights’ has the
meaning given such term in subsection (d)(1) of sec-
tion 502B of the Foreign Assistance Act of 1961 (22
U.S.C. 2304).”

PROHIBITION ON CONTRACTING WITH PERSONS THAT
HAVE BUSINESS OPERATIONS WITH THE MADURO RE-
GIME

Pub. L. 116-92, div. A, title VIII, §890, Dec. 20, 2019, 133
Stat. 1538, provided that:

‘‘(a) PROHIBITION.—Except as provided under sub-
sections (c¢), (d), and (e), the Department of Defense
may not enter into a contract for the procurement of
goods or services with any person that has business op-
erations with an authority of the Government of Ven-
ezuela that is not recognized as the legitimate Govern-
ment of Venezuela by the United States Government.

*“(b) EXCEPTIONS.—

‘(1) IN GENERAL.—The prohibition under subsection
(a) does not apply to a contract that the Secretary of
Defense and the Secretary of State jointly deter-
mine—

‘“(A) is necessary—

‘(i) for purposes of providing humanitarian as-
sistance to the people of Venezuela;

“‘(ii) for purposes of providing disaster relief and
other urgent life-saving measures; or

‘(iii) to carry out noncombatant evacuations;
or
‘4(B) is vital to the national security interests of

the United States.

‘(2) NOTIFICATION REQUIREMENT.—The Secretary of
Defense shall notify the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives], the Committee on Foreign Affairs of the House
of Representatives, and the Committee on Foreign
Relations of the Senate of any contract entered into
on the basis of an exception provided for under para-
graph (1).

“(c) OFFICE OF FOREIGN ASSETS CONTROL LICENSES.—
The prohibition in subsection (a) shall not apply to a
person that has a valid license to operate in Venezuela
issued by the Office of Foreign Assets Control of the
Department of the Treasury.

‘(d) AMERICAN DIPLOMATIC MISSION IN VENEZUELA.—
The prohibition in subsection (a) shall not apply to
contracts related to the operation and maintenance of
the United States Government’s consular offices and
diplomatic posts in Venezuela.

‘‘(e) DEFINITIONS.—In this section:

‘(1) BUSINESS OPERATIONS.—The term ‘business op-
erations’ means engaging in commerce in any form,
including acquiring, developing, maintaining, own-
ing, selling, possessing, leasing, or operating equip-
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ment, facilities, personnel, products, services, per-
sonal property, real property, or any other apparatus
of business or commerce.

‘“(2) GOVERNMENT OF VENEZUELA.—The term ‘Gov-
ernment of Venezuela’ includes the government of
any political subdivision of Venezuela, and any agen-
cy or instrumentality of the Government of Ven-
ezuela. For purposes of this paragraph, the term
‘agency or instrumentality of the Government of
Venezuela’ means an agency or instrumentality of a
foreign state as defined in section 1603(b) of title 28,
United States Code, with each reference in such sec-
tion to ‘a foreign state’ deemed to be a reference to
‘Venezuela’.

““(3) PERSON.—The term ‘person’ means—

‘““(A) a natural person, corporation, company,
business association, partnership, society, trust, or
any other nongovernmental entity, organization, or
group;

‘“(B) any governmental entity or instrumentality
of a government, including a multilateral develop-
ment institution (as defined in section 1701(c)(3) of
the International Financial Institutions Act (22
U.S.C. 262r(c)(3))); and

‘(C) any successor, subunit, parent entity, or sub-
sidiary of, or any entity under common ownership
or control with, any entity described in subpara-
graph (A) or (B).

‘“(f) APPLICABILITY.—This section shall apply with re-
spect to any contract entered into on or after the date
of the enactment of this section [Dec. 20, 2019].”’

ARMORED COMMERCIAL PASSENGER-CARRYING VEHICLES

Pub. L. 115-232, div. A, title I, §154, Aug. 13, 2018, 132
Stat. 1672, provided that:

‘“‘(a) IMPLEMENTATION OF GAO RECOMMENDATIONS.—In
accordance with the recommendations of the Govern-
ment Accountability Office in the report titled ‘Ar-
mored Commercial Vehicles: DOD Has Procurement
Guidance, but Army Could Take Actions to Enhance
Inspections and Oversight’ (GAO-17-513), not later than
180 days after the date of the enactment of this Act
[Aug. 13, 2018], the Secretary of Army shall—

‘(1) ensure that in-progress inspections are con-
ducted at the armoring vendor’s facility for each pro-
curement of an armored commercial passenger-carry-
ing vehicles [sic] until the date on which the Sec-
retary of Defense approves and implements an up-
dated armoring and inspection standard for such ve-
hicles; and

‘“(2) designate a central point of contact for collect-
ing and reporting information on armored commer-
cial passenger-carrying vehicles (such as information
on contracts execution and vehicle inspections).

‘“(b) BRIEFING REQUIRED.—Not later than 180 days
after the date of the enactment of this Act, the Sec-
retary of Defense shall provide to the congressional de-
fense committees [Committees on Armed Services and
Appropriations of the Senate and the House of Rep-
resentatives] a briefing on the progress of the Sec-
retary in implementing Department of Defense Instruc-
tion 0-2000.16 Volume 1, dated November 2016, with re-
spect to armored commercial passenger-carrying vehi-
cles, including—

‘(1) whether criteria for the procurement of such
vehicles have been established and distributed to the
relevant components of the Department; and

‘(2) whether a process is in place for ensuring that
the relevant components of the Department incor-
porate those criteria into contracts for such vehi-
cles.”

ACTIVITIES ON IDENTIFICATION AND DEVELOPMENT OF
ENHANCED  PERSONAL  PROTECTIVE  EQUIPMENT
AGAINST BLAST INJURY

Pub. L. 1156232, div. A, title II, §226, Aug. 13, 2018, 132
Stat. 1685, provided that:

‘‘(a) ACTIVITIES REQUIRED.—During calendar year
2019, the Secretary of the Army shall, in consultation
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with the Director of Operational Test and Evaluation,
carry out a set of activities to identify and develop per-
sonal equipment to provide enhanced protection
against injuries caused by blasts in combat and train-
ing.

“(b) ACTIVITIES.—

‘(1) CONTINUOUS EVALUATION PROCESS.—For pur-
poses of the activities required by subsection (a), the
Secretary shall establish a process to continuously
solicit from government, industry, academia, and
other appropriate entities personal protective equip-
ment that is ready for testing and evaluation in order
to identify and evaluate equipment or clothing that
is more effective in protecting members of the Armed
Forces from the harmful effects of blast injuries, in-
cluding traumatic brain injuries, and would be suit-
able for expedited procurement and fielding.

‘“(2) GoAaLs.—The goals of the activities shall in-
clude:

‘“(A) Development of streamlined requirements
for procurement of personal protective equipment.

‘(B) Appropriate testing of personal protective
equipment prior to procurement and fielding.

‘(C) Development of expedited mechanisms for
deployment of effective personal protective equip-
ment.

‘(D) Identification of areas of research in which
increased investment has the potential to improve
the quality of personal protective equipment and
the capability of the industrial base to produce
such equipment.

‘“(E) Such other goals as the Secretary considers
appropriate.

‘“(3) PARTNERSHIPS FOR CERTAIN ASSESSMENTS.—AS
part of the activities, the Secretary should continue
to establish partnerships with appropriate academic
institutions for purposes of assessing the following:

““(A) The ability of various forms of personal pro-
tective equipment to protect against common blast
injuries, including traumatic brain injuries.

‘(B) The value of real-time data analytics to
track the effectiveness of various forms of personal
protective equipment to protect against common
blast injuries, including traumatic brain injuries.

‘“(C) The availability of commercial-off [sic] the-
shelf personal protective technology to protect
against traumatic brain injury resulting from
blasts.

‘(D) The extent to which the equipment deter-
mined through the assessment to be most effective
to protect against common blast injuries is readily
modifiable for different body types and to provide
lightweight material options to enhance maneuver-
ability.

‘‘(c) AUTHORITIES.—In carrying out activities under
subsection (a), the Secretary may use any authority as
follows:

(1) Experimental procurement authority under
section 2373 of title 10, United States Code.

¢“(2) Other transactions authority under section 2371
and 2371b of title 10, United States Code.

“(3) Authority to award technology prizes under
section 2374a of title 10, United States Code.

‘“(4) Authority under the Defense Acquisition Chal-
lenge Program under section 2359b of title 10, United
States Code.

““(5) Any other authority on acquisition, technology
transfer, and personnel management that the Sec-
retary considers appropriate.
¢(d) CERTAIN TREATMENT OF ACTIVITIES.—Any activi-

ties under this section shall be deemed to have been
through the use of competitive procedures for the pur-
poses of section 2304 of title 10, United States Code.

‘“(e) ON-GOING ASSESSMENT FOLLOWING ACTIVITIES.—
After the completion of activities under subsection (a),
the Secretary shall, on an on-going basis, do the follow-
ing:

‘(1) Evaluate the extent to which personal protec-
tive equipment identified through the activities
would—
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‘““(A) enhance survivability of personnel from
blasts in combat and training; and

‘(B) enhance prevention of brain damage, and re-
duction of any resultant chronic brain dysfunction,
from blasts in combat and training.

‘“(2) In the case of personal protective equipment so
identified that would provide enhancements as de-
scribed in paragraph (1), estimate the costs that
would be incurred to procure such enhanced personal
protective equipment, and develop a schedule for the
procurement of such equipment.

‘(3) Estimate the potential health care cost savings
that would occur from expanded use of personal pro-
tective equipment described in paragraph (2).

“(f) REPORT.—Not later than December 1, 2019, the
Secretary shall submit to the Committee on Armed
Services of the Senate and the Committee on Armed
Services of the House of Representatives a report on
the activities under subsection (a) as of the date of the
report.

‘‘(g) FUNDING.—Of the amount authorized to be appro-
priated for fiscal year 2019 by this Act for research, de-
velopment, test, and evaluation, as specified in the
funding tables in division D [div. D of Pub. L. 115-232,
132 Stat. 2328], $10,000,000 may be used to carry out this
section.”

PiLor PROGRAM ToO TEST MACHINE-VISION TECH-
NOLOGIES TO DETERMINE THE AUTHENTICITY AND SE-
CURITY OF MICROELECTRONIC PARTS IN WEAPON SYS-
TEMS

Pub. L. 115232, div. A, title VIII, §843, Aug. 13, 2018,
132 Stat. 1878, provided that:

‘‘(a) PILOT PROGRAM AUTHORIZED.—The Undersecre-
tary of Defense for Research and Engineering, in co-
ordination with the Defense Microelectronics Activity,
shall establish a pilot program to test the feasibility
and reliability of using machine-vision technologies to
determine the authenticity and security of microelec-
tronic parts in weapon systems.

‘“(b) OBJECTIVES OF PILOT PROGRAM.—The Undersecre-
tary of Defense for Research and Engineering, in co-
ordination with the Defense Microelectronics Activity,
shall design any pilot program conducted under this
section to determine the following:

‘(1) The effectiveness and technology readiness
level of machine-vision technologies to determine the
authenticity of microelectronic parts at the time of
the creation of such part through final insertion of
such part into weapon systems.

¢(2) The best method of incorporating machine-vi-
sion technologies into the process of developing,
transporting, and inserting microelectronics into
weapon systems.

‘“(3) The rules, regulations, or processes that hinder
the development and incorporation of machine-vision
technologies, and the application of such rules, regu-
lations, or processes to mitigate counterfeit micro-
electronics proliferation throughout the Department
of Defense.

‘“(c) CONSULTATION.—To develop the pilot program
under this section, the Undersecretary of Defense for
Research and Engineering, in coordination with the De-
fense Microelectronics Activity, may consult with the
following entities:

(1) Manufacturers of semiconductors or elec-
tronics.

‘(2) Industry associations relating to semiconduc-
tors or electronics.

“(3) Original equipment manufacturers of products
for the Department of Defense.

‘“(4) Nontraditional defense contractors (as defined
in section 2302(9) of title 10, United States Code) that
are machine vision companies.

‘“(6) Federal laboratories (as defined in section
2500(5) of title 10, United States Code).

‘(6) Other elements of the Department of Defense
that fall under the authority of the Undersecretary of
Defense for Research and Engineering.

‘(d) COMMENCEMENT AND DURATION.—The pilot pro-
gram established under this section shall be established
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not later than April 1, 2019, and all activities under
such pilot program shall terminate not later than De-
cember 31, 2020.”’

AUTHORITY FOR EXPLOSIVE ORDNANCE DISPOSAL UNITS
To ACQUIRE NEW OR EMERGING TECHNOLOGIES AND
CAPABILITIES

Pub. L. 115-91, div. A, title I, §142, Dec. 12, 2017, 131
Stat. 1320, provided that: ‘‘The Secretary of Defense,
after consultation with the head of each military serv-
ice, may provide to an explosive ordnance disposal unit
the authority to acquire new or emerging technologies
and capabilities that are not specifically provided for
in the authorized equipment allowance for the unit, as
such allowance is set forth in the table of equipment
and table of allowance for the unit.”

ANNUAL REPORT ON MILITARY WORKING Do0GS USED BY
THE DEPARTMENT OF DEFENSE

Pub. L. 115-91, div. A, title III, §334, Dec. 12, 2017, 131
Stat. 1356, provided that:

‘‘(a) CAPACITY.—The Secretary of Defense, acting
through the Executive Agent for Military Working
Dogs (hereinafter in this section referred to as the ‘Ex-
ecutive Agent’), shall—

‘(1) identify the number of military working dogs
required to fulfill the various missions of the Depart-
ment of Defense for which such dogs are used, includ-
ing force protection, facility and check point secu-
rity, and explosives and drug detection;

‘“(2) take such steps as are practicable to ensure an
adequate number of military working dog teams are
available to meet and sustain the mission require-
ments identified in paragraph (1);

‘“(3) ensure that the Department’s needs and per-
formance standards with respect to military working
dogs are readily available to dog breeders and train-
ers; and

‘“(4) coordinate with other Federal, State, and local
agencies, nonprofit organizations, universities, and
private sector entities, as appropriate, to increase the
training capacity for military working dog teams.
““(b) MILITARY WORKING DOG PROCUREMENT.—The Sec-

retary, acting through the Executive Agent, shall work
to ensure that military working dogs are procured as
efficiently as possible and at the best value to the Gov-
ernment, while maintaining the necessary level of
quality and encouraging increased domestic breeding.

‘‘(c) ANNUAL REPORT.—Not later than 90 days after
the date of the enactment of this Act [Dec. 12, 2017],
and annually thereafter until September 30, 2021, the
Secretary, acting through the Executive Agent, shall
submit to the congressional defense committees [Com-
mittees on Armed Services and Appropriations of the
Senate and the House of Representatives] a report on
the procurement and retirement of military working
dogs for the fiscal year preceding the fiscal year during
which the report is submitted. Each report under this
subsection shall include the following for the fiscal
year covered by the report:

‘(1) The number of military working dogs procured,
by source, by each military department or Defense
Agency.

‘(2) The cost of procuring military working dogs in-
curred by each military department or Defense Agen-
cy.

‘4(3) The number of domestically-bred and sourced
military working dogs procured by each military de-
partment or Defense Agency, including a list of ven-
dors, their location, cost, and the quantity of dogs
procured from each vendor.

‘“(4) The number of non-domestically-bred military
working dogs procured from non-domestic sources by
each military department or Defense Agency, includ-
ing a list of vendors, their location, cost, and the
quantity of dogs procured from each vendor.

‘“(5) The cost of procuring pre-trained and green
dogs for force protection, facility and checkpoint se-
curity, and improvised explosive device, other explo-
sives, and drug detection.
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‘“(6) An analysis of the procurement practices of
each military department or Defense Agency that
limit market access for domestic canine vendors and
breeders.

(7 The total cost of procuring domestically-bred
military working dogs versus the total cost of procur-
ing dogs from non-domestic sources.

‘“(8) The total number of domestically-bred dogs
and the number of dogs from foreign sources procured
by each military department or Defense Agency and
the number and percentage of those dogs that are ul-
timately deployed for their intended use.

‘“(9) An explanation for any significant difference in
the cost of procuring military working dogs from dif-
ferent sources.

‘“(10) An estimate of the number of military work-
ing dogs expected to retire annually and an identi-
fication of the primary cause of the retirement of
such dogs.

‘“(11) An identification of the final disposition of
military working dogs no longer in service.

‘“(d) MILITARY WORKING DoOG DEFINED.—For purposes
of this section, the term ‘military working dog’ means
a dog used in any official military capacity, as defined
by the Secretary of Defense.”’

COST-BENEFIT ANALYSIS OF UNIFORM SPECIFICATIONS
FOR AFGHAN MILITARY OR SECURITY FORCES

Pub. L. 11591, div. A, title III, §344, Dec. 12, 2017, 131
Stat. 1362, provided that: ‘‘Beginning on the date of the
enactment of this Act [Dec. 12, 2017], whenever the Sec-
retary of Defense enters into a contract for the provi-
sion of uniforms for Afghan military or security forces,
the Secretary shall conduct a cost-benefit analysis of
the uniform specification for the Afghan military or se-
curity forces uniform. Such analysis shall determine—

‘“(1) whether there is a more effective alternative
uniform specification, considering both operational
environment and cost, available to the Afghan mili-
tary or security forces;

‘“(2) the efficacy of the existing pattern compared
to other alternatives (both proprietary and non-pro-
prietary patterns); and

‘“(3) the costs and feasibility of transitioning the
uniforms of the Afghan military or security forces to
a pattern owned by the United States, using existing
excess inventory where available, and acquiring the
rights to the Spec4ce Forest pattern.”

STATEMENTS OF PURPOSE FOR DEPARTMENT OF
DEFENSE ACQUISITION

Pub. L. 115-91, div. A, title VIII, §801, Dec. 12, 2017, 131
Stat. 1449, provided that: ‘“‘Not later than 180 days after
the date of the enactment of this Act [Dec. 12, 2017], the
Secretary of Defense shall revise the Defense Federal
Acquisition Regulation Supplement to include the fol-
lowing statements of purpose:

‘(1) The defense acquisition system (as defined in
section 2545 of title 10, United States Code) exists to
manage the investments of the United States in tech-
nologies, programs, and product support necessary to
achieve the national security strategy prescribed by
the President pursuant to section 108 of the National
Security Act of 1947 (560 U.S.C. 3043) and to support
the United States Armed Forces.

‘“(2) The investment strategy of the Department of
Defense shall be postured to support not only the cur-
rent United States Armed Forces, but also future
Armed Forces of the United States.

‘“(8) The primary objective of Department of De-
fense acquisition is to acquire quality products that
satisfy user needs with measurable improvements to
mission capability and operational support, in a
timely manner, and at a fair and reasonable price.”’

PROCESS FOR ENHANCED SUPPLY CHAIN SCRUTINY

Pub. L. 115-91, div. A, title VIII, §807, Dec. 12, 2017, 131
Stat. 1456, provided that:

‘‘(a) PROCESS.—Not later than 90 days after the date
of the enactment of this Act [Dec. 12, 2017], the Sec-
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retary of Defense shall establish a process for enhanc-
ing scrutiny of acquisition decisions in order to im-
prove the integration of supply chain risk management
into the overall acquisition decision cycle.

‘““(b) ELEMENTS.—The process under subsection (a)
shall include the following elements:

‘(1) Designation of a senior official responsible for
overseeing the development and implementation of
the process.

‘(2) Development or integration of tools to support
commercial due-diligence, business intelligence, or
otherwise analyze and monitor commercial activity
to understand business relationships with entities de-
termined to be threats to the United States.

“(3) Development of risk profiles of products or
services based on commercial due-diligence tools and
data services.

‘“(4) Development of education and training curric-
ula for the acquisition workforce that supports the
process.

‘“(5) Integration, as mneeded, with intelligence
sources to develop threat profiles of entities deter-
mined to be threats to the United States.

‘(6) Periodic review and assessment of software
products and services on computer networks of the
Department of Defense to remove prohibited products
or services.

‘“(7T) Synchronization of the use of current authori-
ties for making supply chain decisions, including sec-
tion 806 of Public Law 111-383 (10 U.S.C. 2304 note) or
improved use of suspension and debarment officials.

‘(8) Coordination with interagency, industrial, and
international partners, as appropriate, to share infor-
mation, develop Government-wide strategies for deal-
ing with significant entities determined to be signifi-
cant threats to the United States, and effectively use
authorities in other departments and agencies to pro-
vide consistent, Government-wide approaches to sup-
ply chain threats.

‘“(9) Other matters as the Secretary considers nec-
essary.

“‘(c) NOTIFICATION.—Not later than 90 days after es-
tablishing the process required by subsection (a), the
Secretary shall provide a written notification to the
Committees on Armed Services of the Senate and
House of Representatives that the process has been es-
tablished. The notification also shall include the fol-
lowing:

‘(1) Identification of the official designated under
subsection (b)(1).

‘(2) Identification of tools and services currently
available to the Department of Defense under sub-
section (b)(2).

‘(3) Assessment of additional tools and services
available under subsection (b)(2) that the Department
of Defense should evaluate.

‘“(4) Identification of, or recommendations for, any
statutory changes needed to improve the effective-
ness of the process.

‘(5) Projected resource needs for implementing any
recommendations made by the Secretary.”

PROTOTYPE PROJECTS TO DIGITIZE DEFENSE ACQUISI-
TION REGULATIONS, POLICIES, AND GUIDANCE, AND
EMPOWER USER TAILORING OF ACQUISITION PROCESS

Pub. L. 11591, div. A, title VIII, §868, Dec. 12, 2017, 131
Stat. 1495, provided that:

‘“(a) IN GENERAL.—The Secretary of Defense, acting
through the Under Secretary of Defense for Research
and Engineering, shall conduct development efforts to
develop prototypes to digitize defense acquisition regu-
lations, policies, and guidance and to develop a digital
decision support tool that facilitates the ability of
users to tailor programs in accordance with existing
laws, regulations, and guidance.

‘“(b) ELEMENTS.—Under the prototype projects, the
Secretary shall—

‘(1) convert existing acquisition policies, guides,
memos, templates, and reports to an online, inter-
active digital format to create a dynamic, integrated,
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and authoritative knowledge environment for pur-

poses of assisting program managers and the acquisi-

tion workforce of the Department of Defense to navi-
gate the complex lifecycle for each major type of ac-
quisition program or activity of the Department;

‘“(2) as part of this digital environment, create a
digital decision support capability that uses decision
trees and tailored acquisition models to assist users
to develop strategies and facilitate coordination and
approvals; and

“(3) as part of this environment, establish a
foundational data layer to enable advanced data ana-
lytics on the acquisition enterprise of the Depart-
ment, to include business process reengineering to
improve productivity.

““(c) USE OF PROTOTYPES IN ACQUISITION ACTIVITIES.—
The Under Secretary of Defense for Research and Engi-
neering shall encourage the use of these prototypes to
model, develop, and test any procedures, policies, in-
structions, or other forms of direction and guidance
that may be required to support acquisition training,
practices, and policies of the Department of Defense.

‘“(d) FUNDING.—The Secretary may use the authority
under section 1705(e)(4)(B) of title 10, United States
Code, to develop acquisition support prototypes and
tools under this program.”’

SOFTWARE DEVELOPMENT PILOT PROGRAM USING AGILE
BEST PRACTICES

Pub. L. 11591, div. A, title VIII, §874, Dec. 12, 2017, 131
Stat. 1500, provided that:

‘‘(a) IN GENERAL.—Not later than 30 days after the
date of the enactment of this Act [Dec. 12, 2017], the
Secretary of Defense shall identify no fewer than four
and up to eight software development activities within
the Department of Defense or military departments to
be developed in a pilot program using agile acquisition
methods.

“(b) STREAMLINED PROCESSES.—Software development
activities identified under subsection (a) shall be se-
lected for the pilot program and developed without in-
corporation of the following contract or transaction re-
quirements:

‘(1) BEarned value management (EVM) or EVM-like
reporting.

‘“(2) Development of integrated master schedule.

“(3) Development of integrated master plan.

‘“(4) Development of technical requirement docu-
ment.

‘“(56) Development of systems requirement docu-
ments.

‘(6) Use of information technology infrastructure
library agreements.

“(7) Use of software development life cycle (meth-
odology).

““(c) ROLES AND RESPONSIBILITIES.—

‘(1) IN GENERAL.—Selected activities shall include
the following roles and responsibilities:

“(A) A program manager that is authorized to
make all programmatic decisions within the over-
arching activity objectives, including resources,
funding, personnel, and contract or transaction ter-
mination recommendations.

“(B) A product owner that reports directly to the
program manager and is responsible for the overall
design of the product, prioritization of roadmap ele-
ments and interpretation of their acceptance cri-
teria, and prioritization of the list of all features
desired in the product.

“(C) An engineering lead that reports directly to
the program manager and is responsible for the im-
plementation and operation of the software.

“(D) A design lead that reports directly to the
program manager and is responsible for identifying,
communicating, and visualizing user needs through
a human-centered design process.

‘(2) QUALIFICATIONS.—The Secretary shall establish
qualifications for personnel filling the positions de-
scribed in paragraph (1) prior to their selection. The
qualifications may not include a positive education
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requirement and must be based on technical expertise
or experience in delivery of software products, includ-
ing agile concepts.

‘(3) COORDINATION PLAN FOR TESTING AND CERTIFI-
CATION ORGANIZATIONS.—The program manager shall
ensure the availability of resources for test and cer-
tification organizations support of iterative develop-
ment processes.

“(d) PLAN.—The Secretary of Defense shall develop a

plan for each selected activity under the pilot program.
The plan shall include the following elements:

‘(1) Definition of a product vision, identifying a
succinct, clearly defined need the software will ad-
dress.

‘(2) Definition of a product road map, outlining a
noncontractual plan that identifies short-term and
long-term product goals and specific technology solu-
tions to help meet those goals and adjusts to mission
and user needs at the product owner’s discretion.

‘“(3) The use of a broad agency announcement, other
transaction authority, or other rapid merit-based so-
licitation procedure.

‘“(4) Identification of, and continuous engagement
with, end users.

‘(5) Frequent and iterative end user validation of
features and usability consistent with the principles
outlined in the Digital Services Playbook of the U.S.
Digital Service.

‘(6) Use of commercial best practices for advanced
computing systems, including, where applicable—

““(A) Automated testing, integration, and deploy-
ment;

‘(B) compliance with applicable commercial ac-
cessibility standards;

‘(C) capability to support modern versions of
multiple, common web browsers;

‘(D) capability to be viewable across commonly
used end user devices, including mobile devices; and

‘(E) built-in application monitoring.

‘‘(e) PROGRAM SCHEDULE.—The Secretary shall ensure

that each selected activity includes—

‘(1) award processes that take no longer than three
months after a requirement is identified;

‘(2) planned frequent and iterative end user valida-
tion of implemented features and their usability;

¢(3) delivery of a functional prototype or minimally
viable product in three months or less from award;
and

‘“(4) follow-on delivery of iterative development cy-
cles no longer than four weeks apart, including secu-
rity testing and configuration management as appli-
cable.
“(f) OVERSIGHT METRICS.—The Secretary shall ensure

that the selected activities—

‘(1) use a modern tracking tool to execute require-
ments backlog tracking; and

‘(2) use agile development metrics that, at a mini-
mum, track—

‘“(A) pace of work accomplishment;

‘(B) completeness of scope of testing activities
(such as code coverage, fault tolerance, and bound-
ary testing);

‘(C) product quality attributes (such as major
and minor defects and measures of key performance
attributes and quality attributes);

‘(D) delivery progress relative to the current
product roadmap; and

‘“(E) goals for each iteration.

‘“(g) RESTRICTIONS.—

‘(1) USE OF FUNDS.—No funds made available for the
selected activities may be expended on estimation or
evaluation using source lines of code methodologies.

‘“(2) CONTRACT TYPES.—The Secretary of Defense
may not use lowest price technically acceptable con-
tracting methods or cost plus contracts to carry out
selected activities under this section, and shall en-
courage the use of existing streamlined and flexible
contracting arrangements.

““(h) REPORTS.—

‘(1) SOFTWARE DEVELOPMENT ACTIVITY COMMENCE-

MENT.—
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‘““(A) IN GENERAL.—Not later than 30 days before
the commencement of a software development ac-
tivity under the pilot program under subsection (a),
the Secretary shall submit to the congressional de-
fense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] a report on the activity (in this
subsection referred to as a ‘pilot activity’).

‘“(B) ELEMENTS.—The report on a pilot activity
under this paragraph shall set forth a description of
the pilot activity, including the following informa-
tion:

‘(i) The purpose of the pilot activity.

‘‘(ii) The duration of the pilot activity.

‘‘(iii) The efficiencies and benefits anticipated
to accrue to the Government under the pilot pro-
gram.

‘(2) SOFTWARE DEVELOPMENT ACTIVITY COMPLE-
TION.—

““(A) IN GENERAL.—Not later than 60 days after the
completion of a pilot activity, the Secretary shall
submit to the congressional defense committees a
report on the pilot activity.

‘“(B) ELEMENTS.—The report on a pilot activity
under this paragraph shall include the following
elements:

‘(i) A description of results of the pilot activ-
ity.

¢“(ii) Such recommendations for legislative or
administrative action as the Secretary considers
appropriate in light of the pilot activity.

‘(i) DEFINITIONS.—In this section:

‘(1) AGILE ACQUISITION.—The term ‘agile acquisi-
tion’ means acquisition using agile or iterative devel-
opment.

‘(2) AGILE OR ITERATIVE DEVELOPMENT.—The term
‘agile or iterative development’, with respect to soft-
ware—

““(A) means acquisition pursuant to a method for
delivering multiple, rapid, incremental capabilities
to the user for operational use, evaluation, and
feedback not exclusively linked to any single, pro-
prietary method or process; and

“(B) involves—

‘(i) the incremental development and fielding
of capabilities, commonly called ‘spirals’, ‘spins’,
or ‘sprints’, which can be measured in a few
weeks or months; and

‘‘(ii) continuous participation and collaboration
by users, testers, and requirements authorities.”

DEVELOPMENT OF PROCUREMENT ADMINISTRATIVE LEAD
TIME

Pub. L. 115-91, div. A, title VIII, §886, Dec. 12, 2017, 131
Stat. 1505, provided that:

‘“‘(a) IN GENERAL.—Not later than 180 days after the
date of the enactment of this Act [Dec. 12, 2017], the
Secretary of Defense shall develop, make available for
public comment, and finalize—

‘(1) a definition of the term ‘Procurement Adminis-
trative Lead Time’ or ‘PALT’, to be applied Depart-
ment of Defense-wide, that describes the amount of
time from the date on which a solicitation is issued
to the date of an initial award of a contract or task
order of the Department of Defense; and

“(2) a plan for measuring and publicly reporting
data on PALT for Department of Defense contracts
and task orders above the simplified acquisition
threshold.

“(b) REQUIREMENT FOR DEFINITION.—Unless the Sec-
retary determines otherwise, the amount of time in the
definition of PALT developed under subsection (a)
shall—

‘(1) begin on the date on which the initial solicita-
tion is issued for a contract or task order of the De-
partment of Defense by the Secretary of a military
department or head of a Defense Agency; and

‘“(2) end on the date of the award of the contract or
task order.

‘“(c) COORDINATION.—In developing the definition of
PALT, the Secretary shall coordinate with—
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‘(1) the senior contracting official of each military
department and Defense Agency to determine the
variations of the definition in use across the Depart-
ment of Defense and each military department and
Defense Agency; and

‘“(2) the Administrator of the General Services Ad-
ministration on modifying the existing data system
of the Federal Government to determine the date on
which the initial solicitation is issued.
¢(d) USE OF EXISTING PROCUREMENT DATA SYSTEMS.—

In developing the plan for measuring and publicly re-
porting data on PALT required by subsection (a), the
Secretary shall, to the maximum extent practicable,
rely on the information contained in the Federal pro-
curement data system established pursuant to section
1122(a)(4) of title 41, United States Code, including any
modifications to that system.”

ESTABLISHMENT OF SET OF ACTIVITIES THAT USE DATA
ANALYSIS, MEASUREMENT, AND OTHER EVALUATION-
RELATED METHODS TO IMPROVE ACQUISITION PRO-
GRAM OUTCOMES

Pub. L. 115-91, div. A, title IX, §913, Dec. 12, 2017, 131
Stat. 1523, as amended by Pub. L. 115232, div. A, title
X, §1081(c)(2), Aug. 13, 2018, 132 Stat. 1985, provided that:

‘‘(a) ESTABLISHMENT REQUIRED.—Not later than one
year after the date of the enactment of this Act [Dec.
12, 2017], the Secretary of Defense shall establish a set
of activities that use data analysis, measurement, and
other evaluation-related methods to improve the acqui-
sition outcomes of the Department of Defense and en-
hance organizational learning.

‘““(b) TYPES OF ACTIVITIES.—The set of activities es-
tablished under subsection (a) may include any or all of
the following:

‘(1) Establishment of data analytics capabilities
and organizations within an Armed Force.

‘(2) Development of capabilities in Department of
Defense laboratories, test centers, and federally fund-
ed research and development centers to provide tech-
nical support for data analytics activities that sup-
port acquisition program management and business
process re-engineering activities.

““(3) Increased use of existing analytical capabilities
available to acquisition programs and offices to sup-
port improved acquisition outcomes.

‘“(4) Funding of intramural and extramural research
and development activities to develop and implement
data analytics capabilities in support of improved ac-
quisition outcomes.

‘“(5) Publication, to the maximum extent prac-
ticable, and in a manner that protects classified and
proprietary information, of data collected by the De-
partment of Defense related to acquisition program
costs and activities for access and analyses by the
general public or Department research and education
organizations.

‘“(6) Promulgation by the Chief of Staff of the
Army, the Chief of Naval Operations, the Chief of
Staff of the Air Force, and the Commandant of the
Marine Corps, in coordination with the Deputy Sec-
retary of Defense, the Under Secretary of Defense for
Research and Engineering, and the Under Secretary
for Acquisition and Sustainment, of a consistent pol-
icy as to the role of data analytics in establishing
budgets and making milestone decisions for major de-
fense acquisition programs.

‘(7T) Continual assessment, in consultation with the
private sector, of the efficiency of current data col-
lection and analyses processes, so as to minimize the
requirement for collection and delivery of data by,
from, and to Government organizations.

‘“(8) Promulgation of guidance to acquisition pro-
grams and activities on the efficient use, quality, and
sharing of enterprise data between programs and or-
ganizations to improve acquisition program analytics
and outcomes.

‘(9) Establishment of focused research and edu-
cational activities at the Defense Acquisition Univer-
sity, and appropriate private sector academic institu-
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tions, to support enhanced use of data management,

data analytics, and other evaluation-related methods

to improve acquisition outcomes.”

[Pub. L. 115-232, div. A, title X, §1081(c), Aug. 13, 2018,
132 Stat. 1985, provided that the amendment made by
section 1081(c)(2) to section 913 of Pub. L. 115-91, set out
above, is effective as of Dec. 12, 2017, and as if included
in Pub. L. 115-91 as enacted.]

REQUIREMENTS RELATING TO MULTI-USE SENSITIVE
COMPARTMENTED INFORMATION FACILITIES

Pub. L. 115-91, div. A, title XVI, §1628, Dec. 12, 2017,
131 Stat. 1735, provided that:

‘“(a) IN GENERAL.—In order to facilitate access for
small business concerns and nontraditional defense
contractors to affordable secure spaces, the Secretary
of Defense, in consultation with the Director of Na-
tional Intelligence, shall develop processes and proce-
dures necessary to build, certify, and maintain certifi-
cations for multi-use sensitive compartmented infor-
mation facilities not tied to a single contract and
where multiple companies can securely work on mul-
tiple projects at different security levels.

‘“(b) DEFINITIONS.—In this section:

‘(1) The term ‘small business concern’ has the
meaning given that term under section 3 of the Small
Business Act (156 U.S.C. 632).

‘“(2) The term ‘nontraditional defense contractors’
has the meaning given that term in section 2302 of
title 10, United States Code.”

PILOT PROGRAM ON ENHANCING INFORMATION SHARING
FOR SECURITY OF SUPPLY CHAIN

Pub. L. 115-91, div. A, title XVI, §1696, Dec. 12, 2017,
131 Stat. 1793, provided that:

‘‘(a) ESTABLISHMENT.—Not later than June 1, 2019, the
Secretary of Defense shall establish a pilot program to
enhance information sharing with cleared defense con-
tractors to ensure all source information is appro-
priately, singularly, and exclusively shared for the pur-
pose of ensuring the security or integrity of the supply
chain of covered programs.

‘“(b) SELECTION.—The Secretary shall select not more
than 10 acquisition or sustainment programs of the De-
partment of Defense to participate in the pilot program
under subsection (a), of which—

‘(1) not fewer than one program shall be related to
nuclear weapons;

‘(2) not fewer than one program shall be related to
nuclear command, control, and communications;

‘“(3) not fewer than one program shall be related to
continuity of government;

‘“(4) not fewer than one program shall be related to
ballistic missile defense;

“(5) not fewer than one program shall be related to
other command and control systems; and

‘“(6) not fewer than one program shall be related to
space systems.

‘(c) REPORT.—Not later than March 1, 2018, the Sec-
retary shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] a report that includes—

‘(1) details on how the Secretary will establish the
pilot program under subsection (a) to ensure all
source information is appropriately, singularly, and
exclusively shared for the purpose of ensuring the se-
curity or integrity of the supply chain of covered pro-
grams;

‘“(2) details of any personnel, funding, or statutory
constraints in carrying out the pilot program; and

“(3) the identification of any legislative action or
administrative action required to provide the Sec-
retary with specific additional authorities required
to fully implement the pilot program.

‘(d) CLEARED DEFENSE CONTRACTORS DEFINED.—In
this section, the term ‘cleared defense contractors’
means contractors of the Department of Defense who
have a security clearance, including contractor facili-
ties that have a security clearance.”
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USE OF COMMERCIAL ITEMS IN DISTRIBUTED COMMON
GROUND SYSTEMS

Pub. L. 11591, div. A, title XVI, §1698, Dec. 12, 2017,
131 Stat. 1794, provided that:

‘‘(a) IN GENERAL.—The procurement process for each
covered Distributed Common Ground System shall be
carried out in accordance with section 2377 of title 10,
United States Code.

‘“(b) CERTIFICATION.—Not later than 30 days after the
date of the enactment of this Act [Dec. 12, 2017], the
service acquisition executive responsible for each cov-
ered Distributed Common Ground System shall certify
to the appropriate congressional committees that the
procurement process for increments of the system pro-
cured after the date of the enactment of this Act will
be carried out in accordance with section 2377 of title
10, United States Code.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘appropriate congressional commit-
tees’ means—

“‘(A) the congressional defense committees [Com-
mittees on Armed Services and Appropriations of
the Senate and the House of Representatives]; and

‘“(B) the Select Committee on Intelligence of the
Senate and the Permanent Select Committee on In-
telligence of the House of Representatives.

‘“(2) The term ‘covered Distributed Common Ground

System’ includes the following:

‘“(A) The Distributed Common Ground System of
the Army.

‘“(B) The Distributed Common Ground System of
the Navy.

‘(C) The Distributed Common Ground System of
the Marine Corps.

‘(D) The Distributed Common Ground System of
the Air Force.

‘“(E) The Distributed Common Ground System of
the Special Operations Forces.”

STRATEGY FOR ASSURED ACCESS TO TRUSTED
MICROELECTRONICS

Pub. L. 114-328, div. A, title II, §231, Dec. 23, 2016, 130
Stat. 2059, provided that:

‘“‘(a) STRATEGY.—The Secretary of Defense shall de-
velop a strategy to ensure that the Department of De-
fense has assured access to trusted microelectronics by
not later than September 30, 2019.

‘““(b) ELEMENTS.—The strategy under subsection (a)
shall include the following:

‘(1) Definitions of the various levels of trust re-
quired by classes of Department of Defense systems.

‘(2) Means of classifying systems of the Depart-
ment of Defense based on the level of trust such sys-
tems are required to maintain with respect to micro-
electronics.

‘(3) Means by which trust in microelectronics can
be assured.

‘“(4) Means to increase the supplier base for assured
microelectronics to ensure multiple supply pathways.

‘(5) An assessment of the microelectronics needs of
the Department of Defense in future years, including
the need for trusted, radiation-hardened microelec-
tronics.

‘“(6) An assessment of the microelectronic needs of
the Department of Defense that may not be fulfilled
by entities outside the Department of Defense.

“(Ty The resources required to assure access to
trusted microelectronics, including infrastructure,
workforce, and investments in science and tech-
nology.

‘(8) A research and development strategy to ensure
that the Department of Defense can, to the maximum
extent practicable, use state of the art commercial
microelectronics capabilities or their equivalent,
while satisfying the needs for trust.

‘“(9) Recommendations for changes in authorities,
regulations, and practices, including acquisition poli-
cies, financial management, public-private partner-
ship policies, or in any other relevant areas, that
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would support the achievement of the goals of the

strategy.

‘‘(c) SUBMISSION AND UPDATES.—(1) Not later than one
yvear after the date of the enactment of this Act [Dec.
23, 2016], the Secretary shall submit to the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] the strategy developed under
subsection (a). The strategy shall be submitted in un-
classified form, but may include a classified annex.

‘“(2) Not later than two years after submitting the
strategy under paragraph (1) and not less frequently
than once every two years thereafter until September
30, 2024, the Secretary shall update the strategy as the
Secretary considers appropriate to support Department
of Defense missions.

‘‘(d) DIRECTIVE REQUIRED.—Not later than September
30, 2019, the Secretary of Defense shall issue a directive
for the Department of Defense describing how Depart-
ment of Defense entities may access assured and trust-
ed microelectronics supply chains for Department of
Defense systems.

‘“(e) REPORT AND CERTIFICATION.—Not later than Sep-
tember 30, 2020, the Secretary of the Defense shall sub-
mit to the congressional defense committees—

‘(1) a report on—

“(A) the status of the implementation of the
strategy developed under subsection (a);

‘(B) the actions being taken to achieve full im-
plementation of such strategy, and a timeline for
such implementation; and

“(C) the status of the implementation of the di-
rective required by subsection (d); and
‘“(2) a certification of whether the Department of

Defense has an assured means for accessing a suffi-

cient supply of trusted microelectronics, as required

by the strategy developed under subsection (a).

‘(f) DEFINITIONS.—In this section:

(1) The term ‘assured’ refers, with respect to
microelectronics, to the ability of the Department of
Defense to guarantee availability of microelectronics
parts at the necessary volumes and with the perform-
ance characteristics required to meet the needs of the
Department of Defense.

“(2) The terms ‘trust’ and ‘trusted’ refer, with re-
spect to microelectronics, to the ability of the De-
partment of Defense to have confidence that the
microelectronics function as intended and are free of
exploitable vulnerabilities, either intentionally or
unintentionally designed or inserted as part of the
system at any time during its life cycle.”

UTILITY DATA MANAGEMENT FOR MILITARY FACILITIES

Pub. L. 114-328, div. A, title III, §313, Dec. 23, 2016, 130
Stat. 2073, provided that:

‘“(a) PiLOT PROGRAM.—The Secretary of Defense, in
consultation with the Secretary of Energy, may carry
out a pilot program to investigate the use of utility
data management services to perform utility bill ag-
gregation, analysis, third-party payment, storage, and
distribution for the Department of Defense.

‘“(b) USE oF FUNDS.—Of the funds authorized to be ap-
propriated by this Act [see Tables for classification] or
otherwise made available for fiscal year 2017 for oper-
ation and maintenance, Navy, for enterprise informa-
tion, not more than $250,000 may be obligated or ex-
pended to carry out the pilot program under subsection
(a).”

PROCUREMENT OF PERSONAL PROTECTIVE EQUIPMENT

Pub. L. 114-328, div. A, title VIII, §814(a), Dec. 23, 2016,
130 Stat. 2271, as amended by Pub. L. 115-91, div. A, title
VIII, §882, Dec. 12, 2017, 131 Stat. 1504, provided that:

‘‘(a) LIMITATION.—Not later than 90 days after the
date of the enactment of this Act [Dec. 23, 2016], the De-
fense Federal Acquisition Regulation Supplement shall
be revised—

‘(1) to prohibit the use by the Department of De-
fense of reverse auctions or lowest price technically
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acceptable contracting methods for the procurement

of personal protective equipment or an aviation criti-

cal safety item (as defined in section 2319(g) of this

title [probably means section 2319(g) of title 10,

United States Code]) if the level of quality or failure

of the equipment or item could result in combat cas-

ualties; and

‘(2) to establish a preference for the use of best
value contracting methods for the procurement of
such equipment or item.”’

Pub. L. 114-92, div. A, title VIII, §884, Nov. 25, 2015, 129
Stat. 948, which required the Secretary of Defense to
ensure that the Secretaries of the Army, Navy, and Air
Force, in procuring an item of personal protective
equipment or a critical safety item, use source selec-
tion criteria that were predominately based on tech-
nical qualifications of the item and not predominately
based on price to the maximum extent practicable if
the level of quality or failure of the item could result
in death or severe bodily harm to the user, as deter-
mined by the Secretaries, was repealed by Pub. L.
114-328, div. A, title VIII, §814(b), Dec. 23, 2016, 130 Stat.
2271.

CONTRACT CLOSEOUT AUTHORITY

Pub. L. 114-328, div. A, title VIII, §836, Dec. 23, 2016,
130 Stat. 2285, as amended by Pub. L. 115-91, div. A, title
VIII, §824, Dec. 12, 2017, 131 Stat. 1465, provided that:

‘‘(a) AUTHORITY.—The Secretary of Defense may close
out a contract or group of contracts as described in
subsection (b) through the issuance of one or more
modifications to such contracts without completing a
reconciliation audit or other corrective action. To ac-
complish closeout of such contracts—

‘(1) remaining contract balances may be offset with
balances in other contract line items within a con-
tract regardless of the year or type of appropriation
obligated to fund each contract line item and regard-
less of whether the appropriation for such contract
line item has closed; and

‘“(2) remaining contract balances may be offset with
balances on other contracts regardless of the year or
type of appropriation obligated to fund each contract
and regardless of whether the appropriation has
closed.

‘“(b) COVERED CONTRACTS.—This section covers any
contract or group of contracts between the Department
of Defense and a defense contractor, each one of
which—

‘(1) was entered into on a date that is at least 17
fiscal years before the current fiscal year;

‘“(2) has no further supplies or services deliverables
due under the terms and conditions of the contract;
and

““(3) is determined by the Secretary of Defense to be
not otherwise reconcilable because—

‘“(A) the records have been destroyed or lost; or

‘“(B) the records are available but the Secretary
of Defense has determined that the time or effort
required to determine the exact amount owed to
the United States Government or amount owed to
the contractor is disproportionate to the amount at
issue.

‘‘(c) NEGOTIATED SETTLEMENT AUTHORITY.—Any con-
tract or group of contracts covered by this section may
be closed out through a negotiated settlement with the
contractor.

“(d) WAIVER AUTHORITY.—

‘(1) IN GENERAL.—The Secretary of Defense is au-
thorized to waive any provision of acquisition law or
regulation to carry out the authority under sub-
section (a).

‘(2) NOTIFICATION REQUIREMENT.—The Secretary of
Defense shall notify the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] not later than 10 days after exercising the au-
thority under subsection (d). The notice shall include
an identification of each provision of law or regula-
tion waived.
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‘“(e) ADJUSTMENT AND CLOSURE OF RECORDS.—After
closeout of any contract described in subsection (b)
using the authority under this section, the payment or
accounting offices concerned may adjust and close any
open finance and accounting records relating to the
contract.

‘“(f) No LIABILITY.—No liability shall attach to any
accounting, certifying, or payment official, or any con-
tracting officer, for any adjustments or closeout made
pursuant to the authority under this section.

‘(g) REGULATIONS.—The Secretary of Defense shall
prescribe regulations for the administration of the au-
thority under this section.”

KEY PERFORMANCE PARAMETER REDUCTION PILOT
PROGRAM

Pub. L. 114-328, div. A, title VIII, §854, Dec. 23, 2016,
130 Stat. 2297, provided that:

‘“(a) IN GENERAL.—The Secretary of Defense may
carry out a pilot program under which the Secretary
may identify at least one acquisition program in each
military department for reduction of the total number
of key performance parameters established for the pro-
gram, for purposes of determining whether operational
and programmatic outcomes of the program are im-
proved by such reduction.

““(b) LIMITATION ON KEY PERFORMANCE PARAMETERS.—
Any acquisition program identified for the pilot pro-
gram carried out under subsection (a) shall establish no
more than three key performance parameters, each of
which shall describe a program-specific performance at-
tribute. Any key performance parameters for such a
program that are required by statute shall be treated
as key system attributes.”

DEFENSE PILOT PROGRAM FOR AUTHORITY TO ACQUIRE
INNOVATIVE COMMERCIAL PRODUCTS, TECHNOLOGIES,
AND SERVICES USING GENERAL SOLICITATION COM-
PETITIVE PROCEDURES

Pub. L. 114-328, div. A, title VIII, §879, Dec. 23, 2016,
130 Stat. 2312, as amended by Pub. L. 115-232, div. A,
title VIII, §836(f)(9), Aug. 13, 2018, 132 Stat. 1872, pro-
vided that:

‘‘(a) AUTHORITY.—The Secretary of Defense and the
Secretaries of the military departments may carry out
a pilot program, to be known as the ‘defense commer-
cial solutions opening pilot program’, under which the
Secretary may acquire innovative commercial prod-
ucts, technologies, and services through a competitive
selection of proposals resulting from a general solicita-
tion and the peer review of such proposals.

“(b) TREATMENT AS COMPETITIVE PROCEDURES.—Use of
general solicitation competitive procedures for the
pilot program under subsection (a) shall be considered
to be use of competitive procedures for purposes of
chapter 137 of title 10, United States Code.

““(c) LIMITATIONS.—

‘(1) IN GENERAL.—The Secretary may not enter into
a contract or agreement under the pilot program for
an amount in excess of $100,000,000 without a written
determination from the Under Secretary for Acquisi-
tion, Logistics, and Technology or the relevant serv-
ice acquisition executive of the efficacy of the effort
to meet mission needs of the Department of Defense
or the relevant military department.

‘‘(2) FIXED-PRICE REQUIREMENT.—Contracts or agree-
ments entered into under the program shall be fixed-
price, including fixed-price incentive fee contracts.

“(3) TREATMENT AS COMMERCIAL PRODUCTS OR COM-
MERCIAL SERVICES.—Notwithstanding section 2376(1)
of title 10, United States Code, items, technologies,
and services acquired under the pilot program shall
be treated as commercial products or commercial
services.

‘‘(d) GUIDANCE.—Not later than six months after the
date of the enactment of this Act [Dec. 23, 2016], the
Secretary shall issue guidance for the implementation
of the pilot program under this section within the De-
partment of Defense. Such guidance shall be issued in
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consultation with the Director of the Office of Manage-
ment and Budget and shall be posted for access by the
public.

‘‘(e) CONGRESSIONAL NOTIFICATION REQUIRED.—

‘(1) IN GENERAL.—Not later than 45 days after the
award of a contract for an amount exceeding
$100,000,000 using the authority in subsection (a), the
Secretary of Defense shall notify the congressional
defense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] of such award.

‘(2) ELEMENTS.—Notice of an award under para-
graph (1) shall include the following:

‘“(A) Description of the innovative commercial
products, technology, or service acquired.

“(B) Description of the requirement, capability
gap, or potential technological advancement with
respect to which the innovative commercial prod-
ucts, technology, or service acquired provides a so-
lution or a potential new capability.

“(C) Amount of the contract awarded.

‘(D) Identification of contractor awarded the con-
tract.

‘(f) DEFINITION.—In this section, the term ‘innova-
tive’ means—

‘(1) any technology, process, or method, including
research and development, that is new as of the date
of submission of a proposal; or

‘“(2) any application that is new as of the date of
submission of a proposal of a technology, process, or
method existing as of such date.

“(g) SUNSET.—The authority to enter into contracts
under the pilot program shall expire on September 30,
2022.”

PILOT PROGRAM FOR DISTRIBUTION SUPPORT AND
SERVICES FOR WEAPON SYSTEMS CONTRACTORS

Pub. L. 114-328, div. A, title VIII, §883, Dec. 23, 2016,
130 Stat. 2316, provided that:

‘‘(a) AUTHORITY.—The Secretary of Defense may carry
out a six-year pilot program under which the Secretary
may make available storage and distribution services
support to a contractor in support of the performance
by the contractor of a contract for the production,
modification, maintenance, or repair of a weapon sys-
tem that is entered into by the Department of Defense.

“‘(b) SUPPORT CONTRACTS.—

‘(1) IN GENERAL.—Any storage and distribution
services to be provided under the pilot program under
this section to a contractor in support of the per-
formance of a contract described in subsection (a)
shall be provided under a separate contract that is
entered into by the Director of the Defense Logistics
Agency with that contractor. The requirements of
section 2208(h) of title 10, United States Code, and the
regulations prescribed pursuant to such section shall
apply to any such separate support contract between
the Director of the Defense Logistics Agency and the
contractor.

‘4(2) LIMITATION.—Not more than five support con-
tracts between the Director and the contractor may
be awarded under the pilot program.

‘(c) SCOPE OF SUPPORT AND SERVICES.—The storage
and distribution support services that may be provided
under this section in support of the performance of a
contract described in subsection (a) are storage and dis-
tribution of materiel and repair parts necessary for the
performance of that contract.

‘‘(d) REGULATIONS.—Before exercising the authority
under the pilot program under this section, the Sec-
retary of Defense shall prescribe in regulations such re-
quirements, conditions, and restrictions as the Sec-
retary determines appropriate to ensure that storage
and distribution services are provided under the pilot
program only when it is in the best interests of the
United States to do so. The regulations shall include,
at a minimum, the following:

‘(1) A requirement for the solicitation of offers for
a contract described in subsection (a), for which stor-
age and distribution services are to be made available
under the pilot program, including—
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‘“(A) a statement that the storage and distribu-
tion services are to be made available under the au-
thority of the pilot program under this section to
any contractor awarded the contract, but only on a
basis that does not require acceptance of the sup-
port and services; and
“(B) a description of the range of the storage and
distribution services that are to be made available
to the contractor.
“(2) A requirement for the rates charged a contrac-
tor for storage and distribution services provided to
a contractor under the pilot program to reflect the
full cost to the United States of the resources used in
providing the support and services, including the
costs of resources used, but not paid for, by the De-
partment of Defense.
‘“(3) With respect to a contract described in sub-
section (a) that is being performed for a department
or agency outside the Department of Defense, a pro-
hibition, in accordance with applicable contracting
procedures, on the imposition of any charge on that
department or agency for any effort of Department of
Defense personnel or the contractor to correct defi-
ciencies in the performance of such contract.
‘“(4) A prohibition on the imposition of any charge
on a contractor for any effort of the contractor to
correct a deficiency in the performance of storage
and distribution services provided to the contractor
under this section.
““(6) A requirement that storage and distribution
services provided under the pilot program may not
interfere with the mission of the Defense Logistics
Agency or of any military department involved with
the pilot program.
‘“(6) A requirement that any support contract for
storage and distribution services entered into under
the pilot program shall include a clause to indemnify
the Government against any failure by the contrac-
tor to perform the support contract, and to remain
responsible for performance of the primary contract.
‘‘(e) RELATIONSHIP TO TREATY OBLIGATIONS.—The Sec-
retary shall ensure that the exercise of authority under
the pilot program under this section does not conflict
with any obligation of the United States under any
treaty or other international agreement.

“(f) REPORTS.—

‘(1) SECRETARY OF DEFENSE.—Not later than the
end of the fourth year of operation of the pilot pro-
gram, the Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and
House of Representatives a report describing—

‘“(A) the cost effectiveness for both the Govern-
ment and industry of the pilot program; and

‘(B) how support contracts under the pilot pro-
gram affected meeting the requirements of primary
contracts.

‘“(2) COMPTROLLER GENERAL.—Not later than the
end of the fifth year of operation of the pilot pro-
gram, the Comptroller General of the United States
shall review the report of the Secretary under para-
graph (1) for sufficiency and provide such recom-
mendations in a report to the Committees on Armed
Services of the Senate and House of Representatives
as the Comptroller General considers appropriate.
‘“(g) SUNSET.—The authority to enter into contracts

under the pilot program shall expire six years after the
date of the enactment of this Act. Any contracts en-
tered into before such date shall continue in effect ac-
cording to their terms.”

NONTRADITIONAL AND SMALL CONTRACTOR INNOVATION
PROTOTYPING PROGRAM

Pub. L. 114-328, div. A, title VIII, §884, Dec. 23, 2016,
130 Stat. 2318, as amended by Pub. L. 115-91, div. A, title
VIII, §865, Dec. 12, 2017, 131 Stat. 1495, provided that:

‘“(a) IN GENERAL.—The Secretary of Defense shall
conduct a pilot program for nontraditional defense con-
tractors and small business concerns to design, develop,
and demonstrate innovative prototype military plat-
forms of significant scope for the purpose of dem-
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onstrating new capabilities that could provide alter-
natives to existing acquisition programs and assets.
The Secretary shall establish the pilot program within
the Departments of the Army, Navy, and Air Force, the
Missile Defense Agency, and the United States Special
Operations Command.

““(b) FUNDING.—There is authorized to be made avail-
able $250,000,000 from the Rapid Prototyping Fund es-
tablished under section 804(d) of the National Defense
Authorization Act for Fiscal Year 2016 (Public Law
114-92; 10 U.S.C. 2302 note) to carry out the pilot pro-
gram.

“(c) PLAN.—

‘(1) IN GENERAL.—The Secretary of Defense shall
submit to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives], con-
current with the budget for the Department of De-
fense for fiscal year 2018, as submitted to Congress
pursuant to section 1105 of title 31, United States
Code, a plan to fund and carry out the pilot program
in future years.

‘(2) ELEMENTS.—The plan submitted under para-
graph (1) shall consider maximizing use of—

‘“(A) broad agency announcements or other merit-
based selection procedures;

‘“(B) the Department of Defense Acquisition Chal-
lenge Program authorized under section 2359b of
title 10, United States Code;

‘“(C) the foreign comparative test program;

‘(D) projects carried out under the Rapid Innova-
tion Program of the Department of Defense or pur-
suant to a Phase III agreement (as defined in sec-
tion 9(r)(2) of the Small Business Act (15 U.S.C.
638(r)(2))); and

‘‘(E) streamlined procedures for acquisition pro-
vided under section 804 of the National Defense Au-
thorization Act for Fiscal Year 2016 (Public Law
114-92; 10 U.S.C. 2302 note) and procedures for alter-
native acquisition pathways established under sec-
tion 805 of such Act (10 U.S.C. 2302 note).

‘‘(d) PROGRAMS T0O BE INCLUDED.—As part of the pilot
program, the Secretary of Defense shall allocate up to
$50,000,000 on a fixed price contractual basis for fiscal
year 2017 or pursuant to the plan submitted under sub-
section (c) for demonstrations of the following capabili-
ties:

‘(1) Swarming of multiple unmanned air vehicles.

‘“(2) Unmanned, modular fixed-wing aircraft that
can be rapidly adapted to multiple missions and serve
as a fifth generation weapons augmentation platform.

‘(8) Vertical takeoff and landing tiltrotor aircraft.

‘“(4) Integration of a directed energy weapon on an
air, sea, or ground platform.

“(5) Swarming of multiple unmanned underwater
vehicles.

‘(6) Commercial small synthetic aperture radar
(SAR) satellites with on-board machine learning for
automated, real-time feature extraction and pre-
dictive analytics.

‘“(7T) Active protection system to defend against
rocket-propelled grenades and anti-tank missiles.

‘(8) Defense against hypersonic weapons, including
Sensors.

‘“(9) Unmanned ground logistics and unmanned air
logistics capabilities enhancement.

‘(10) Other systems as designated by the Secretary.
‘‘(e) DEFINITIONS.—In this section:

‘(1) NONTRADITIONAL DEFENSE CONTRACTOR.—The
term ‘nontraditional defense contractor’ has the
meaning given the term in section 2302(9) of title 10,
United States Code.

‘(2) SMALL BUSINESS CONCERN.—The term ‘small
business concern’ has the meaning given the term in
section 3 of the Small Business Act (15 U.S.C. 632).
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‘“(f) SUNSET.—The authority under this section ex-
pires at the close of September 30, 2026.”"

ESTABLISHMENT OF PANEL ON DEPARTMENT OF DE-
FENSE AND ABILITYONE CONTRACTING OVERSIGHT, AC-
COUNTABILITY, AND INTEGRITY; DEFENSE ACQUISITION
UNIVERSITY TRAINING

Pub. L. 114-328, div. A, title VIII, §898, Dec. 23, 2016,
130 Stat. 2327, as amended by Pub. L. 116-92, div. A, title
IX, §902(32), Dec. 20, 2019, 133 Stat. 1546, provided that:

‘‘(a) ESTABLISHMENT OF PANEL ON DEPARTMENT OF DE-
FENSE AND ABILITYONE CONTRACTING OVERSIGHT, AC-
COUNTABILITY, AND INTEGRITY.—

‘(1) IN GENERAL.—The Secretary of Defense shall es-
tablish a panel to be known as the ‘Panel on Depart-
ment of Defense and AbilityOne Contracting Over-
sight, Accountability, and Integrity’ (hereafter in
this section referred to as the ‘Panel’). The Panel
shall be supported by the Defense Acquisition Univer-
sity, established under section 1746 of title 10, United
States Code, and the National Defense University, in-
cluding administrative support.

‘“(2) COMPOSITION.—The Panel shall be composed of
the following:

““(A) A representative of the Under Secretary of
Defense for Acquisition and Sustainment, who shall
be the chairman of the Panel.

‘“(B) A representative from the AbilityOne Com-
mission.

“(C) A representative of the service acquisition
executive of each military department and Defense
Agency (as such terms are defined, respectively, in
section 101 of title 10, United States Code).

(D) A representative of the Under Secretary of
Defense (Comptroller).

‘“(E) A representative of the Inspector General of
the Department of Defense and the AbilityOne
Commission.

“(F) A representative from each of the Army
Audit Agency, the Navy Audit Service, the Air
Force Audit Agency, and the Defense Contract
Audit Agency.

“(G) The President of the Defense Acquisition
University, or a designated representative.

‘“(H) One or more subject matter experts on veter-
ans employment from a veterans service organiza-
tion.

“(I) A representative of the Commission Direc-
torate of Veteran Employment of the AbilityOne
Commission whose duties include maximizing op-
portunities to employ significantly disabled veter-
ans in accordance with the regulations of the
AbilityOne Commission.

‘“(J) One or more representatives from the De-
partment of Justice who are subject matter experts
on compliance with disability rights laws applica-
ble to contracts of the Department of Defense and
the AbilityOne Commission.

“(K) One or more representatives from the De-
partment of Justice who are subject matter experts
on Department of Defense contracts, Federal Prison
Industries, and the requirements of the Javits-Wag-
ner-O’Day Act [see 41 U.S.C. 8501 et seq.].

‘(L) Such other representatives as may be deter-
mined appropriate by the Under Secretary of De-
fense for Acquisition and Sustainment.

‘“(b) MEETINGS.—The Panel shall meet as determined
necessary by the chairman of the Panel, but not less
often than once every three months.

‘‘(c) DUTIES.—The Panel shall—

“(1) review the status of and progress relating to
the implementation of the recommendations of re-
port number DODIG-2016-097 of the Inspector General
of the Department of Defense titled ‘DoD Generally
Provided Effective Oversight of AbilityOne Con-
tracts’, published on June 17, 2016;

‘“(2) recommend actions the Department of Defense
and the AbilityOne Commission may take to elimi-
nate waste, fraud, and abuse with respect to con-
tracts of the Department of Defense and the
AbilityOne Commission;
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‘4(3) recommend actions the Department of Defense
and the AbilityOne Commission may take to ensure
opportunities for the employment of significantly
disabled veterans and the blind and other severely
disabled individuals;

‘“(4) recommend changes to law, regulations, and
policy that the Panel determines necessary to elimi-
nate vulnerability to waste, fraud, and abuse with re-
spect to the performance of contracts of the Depart-
ment of Defense;

‘“(5) recommend criteria for veterans with disabil-
ities to be eligible for employment opportunities
through the programs of the AbilityOne Commission
that considers the definitions of disability used by
the Secretary of Veterans Affairs and the AbilityOne
Commission;

‘(6) recommend ways the Department of Defense
and the AbilityOne Commission may explore opportu-
nities for competition among qualified nonprofit
agencies or central nonprofit agencies and ensure an
equitable selection and allocation of work to quali-
fied nonprofit agencies;

(T recommend changes to business practices, in-
formation systems, and training necessary to ensure
that—

‘“(A) the AbilityOne Commission complies with
regulatory requirements related to the establish-
ment and maintenence of the procurement list es-
tablished pursuant to section 8503 of title 41, United
States Code; and

‘“(B) the Department of Defense complies with the
statutory and regulatory requirements for use of
such procurement list; and
‘“(8) any other duties determined necessary by the

Secretary of Defense.

‘‘(d) CONSULTATION.—To carry out the duties de-
scribed in subsection (c), the Panel may consult or con-
tract with other executive agencies and with experts
from qualified nonprofit agencies or central nonprofit
agencies on—

‘(1) compliance with disability rights laws applica-
ble to contracts of the Department of Defense and the
AbilityOne Commission;

“(2) employment of significantly disabled veterans;
and

‘(3) vocational rehabilitation.

‘‘(e) AUTHORITY.—To carry out the duties described in
subsection (c), the Panel may request documentation
or other information needed from the AbilityOne Com-
mission, central nonprofit agencies, and qualified non-
profit agencies.

“(f) PANEL RECOMMENDATIONS AND MILESTONE
DATES.—

‘(1) MILESTONE DATES FOR IMPLEMENTING RECOM-
MENDATIONS.—After consulting with central nonprofit
agencies and qualified nonprofit agencies, the Panel
shall suggest milestone dates for the implementation
of the recommendations made under subsection (c)
and shall notify the congressional defense commit-
tees [Committees on Armed Services and Appropria-
tions of the Senate and the House of Representa-
tives], the Committee on Oversight and Government
Reform [now Committee on Oversight and Reform] of
the House of Representatives, the Committee on
Homeland Security and Governmental Affairs of the
Senate, qualified nonprofit agencies, and central non-
profit agencies of such dates.

¢(2) NOTIFICATION OF IMPLEMENTATION OF RECOM-
MENDATIONS.—After the establishment of milestone
dates under paragraph (1), the Panel may review the
activities, including contracts, of the AbilityOne
Commission, the central nonprofit agencies, and the
relevant qualified nonprofit agencies to determine if
the recommendations made under subsection (c) are
being substantially implemented in good faith by the
AbilityOne Commission or such agencies. If the Panel
determines that the AbilityOne Commission or any
such agency is not implementing the recommenda-
tions, the Panel shall notify the Secretary of Defense,
the congressional defense committees, the Commit-

tee on Oversight and Government Reform [now Com-
mittee on Oversight and Reform] of the House of Rep-
resentatives, and the Committee on Homeland Secu-
rity and Governmental Affairs of the Senate.

‘“(g) REMEDIES.—

‘(1) IN GENERAL.—Upon receiving notification under
subsection (f)(2) and subject to the limitation in para-
graph (2), the Secretary of Defense may take one of
the following actions:

““(A) With respect to a notification relating to the
AbilityOne Commission, the Secretary may suspend
compliance with the requirement to procure a prod-
uct or service in section 8504 of title 41, United
States Code, until the date on which the Secretary
notifies Congress, in writing, that the AbilityOne
Commission is substantially implementing the rec-
ommendations made under subsection (c).

‘(B) With respect to a notification relating to a
qualified nonprofit agency, the Secretary may ter-
minate a contract with such agency that is in exist-
ence on the date of receipt of such notification, or
elect to not enter into a contract with such agency
after such date, until the date on which the
AbilityOne Commission certifies to the Secretary
that such agency is substantially implementing the
recommendations made under subsection (c).

“(C) With respect to a notification relating to a
central nonprofit agency, the Secretary may in-
clude a term in a contract entered into after the
date of receipt of such notification with a qualified
nonprofit agency that is under such central non-
profit agency that states that such qualified non-
profit agency shall not pay a fee to such central
nonprofit agency until the date on which the
AbilityOne Commission certifies to the Secretary
that such central nonprofit agency is substantially
implementing the recommendations made under
subsection (c).

“(2) LIMITATION.—If the Secretary of Defense takes
any of the actions described in paragraph (1), the Sec-
retary shall coordinate with the AbilityOne Commis-
sion or the relevant central nonprofit agency, as ap-
propriate, to fully implement the recommendations
made under subsection (c¢). On the date on which such
recommendations are fully implemented, the Sec-
retary shall notify Congress, in writing, and the Sec-
retary’s authority under paragraph (1) shall termi-
nate.

““(h) PROGRESS REPORTS.—

(1) CONSULTATION ON RECOMMENDATIONS.—Before
submitting the progress report required under para-
graph (2), the Panel shall consult with the AbilityOne
Commission on draft recommendations made pursu-
ant to subsection (c¢). The Panel shall include any rec-
ommendations of the AbilityOne Commission in the
progress report submitted under paragraph (2).

‘(2) PROGRESS REPORT.—Not later than 180 days
after the date of the enactment of this Act [Dec. 23,
2016], the Panel shall submit to the Secretary of De-
fense, the Chairman of the AbilityOne Commission,
the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives], the Committee on
Oversight and Government Reform [now Committee
on Oversight and Reform] of the House of Representa-
tives, and the Committee on Homeland Security and
Governmental Affairs of the Senate a progress report
on the activities of the Panel.

‘(i) ANNUAL REPORT.—

‘(1) CONSULTATION ON REPORT.—Before submitting
the annual report required under paragraph (2), the
Panel shall consult with the AbilityOne Commission
on the contents of the report. The Panel shall include
any recommendations of the AbilityOne Commission
in the report submitted under paragraph (2).

‘“(2) REPORT.—Not later than September 30, 2017,
and annually thereafter for the next three years, the
Panel shall submit to the Secretary of Defense, the
Chairman of the AbilityOne Commission, the con-
gressional defense committees, the Committee on
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Oversight and Government Reform [now Committee

on Oversight and Reform] of the House of Representa-

tives, and the Committee on Homeland Security and

Governmental Affairs of the Senate a report that in-

cludes—

‘““(A) a summary of findings and recommendations
for the year covered by the report;

‘“(B) a summary of the progress of the relevant
qualified nonprofit agencies or central nonprofit
agencies in implementing recommendations of the
previous year’s report, if applicable;

‘“(C) an examination of the current structure of
the AbilityOne Commission to eliminate waste,
fraud, and abuse and to ensure contracting integ-
rity and accountability for any violations of law or
regulations;

‘(D) recommendations for any changes to the ac-
quisition and contracting practices of the Depart-
ment of Defense and the AbilityOne Commission to
improve the delivery of goods and services to the
Department of Defense; and

‘“(E) recommendations for administrative safe-
guards to ensure the Department of Defense and the
AbilityOne Commission are in compliance with the
requirements of the Javits-Wagner-O’Day Act [see
41 U.S.C. 8501 et seq.], Federal civil rights law, and
regulations and policy related to the performance
of contracts of the Department of Defense with
qualified nonprofit agencies and the contracts of
the AbilityOne Commission with central nonprofit
agencies.

“(j) SUNSET.—The Panel shall terminate on the date
of submission of the last annual report required under
subsection (i).

“‘(k) INAPPLICABILITY OF FACA.—The requirements of
the Federal Advisory Committee Act (6 U.S.C. App.)
shall not apply to the Panel established pursuant to
subsection (a).

(1) DEFENSE ACQUISITION UNIVERSITY TRAINING.—

‘(1) IN GENERAL.—The Secretary of Defense shall es-
tablish a training program at the Defense Acquisition
University established under section 1746 of title 10,
United States Code. Such training shall include—

‘“(A) information about—

‘(i) the mission of the AbilityOne Commission;

‘“(ii) the employment of significantly disabled
veterans through contracts from the procurement
list maintained by the AbilityOne Commission;

‘(iii) reasonable accommodations and acces-
sibility requirements for the blind and other se-
verely disabled individuals; and

“‘(iv) Executive orders and other subjects relat-
ed to the blind and other severely disabled indi-
viduals, as determined by the Secretary of De-
fense; and

“(B) procurement, acquisition, program manage-
ment, and other training specific to procuring
goods and services for the Department of Defense
pursuant to the Javits-Wagner-O’Day Act.
¢“(2) ACQUISITION WORKFORCE ASSIGNMENT.—Members

of the acquisition workforce (as defined in section 101

of title 10, United States Code) who have participated

in the training described in paragraph (1) are eligible
for a detail to the AbilityOne Commission.

“(3) ABILITYONE COMMISSION ASSIGNMENT.—Career
employees of the AbilityOne Commission may par-
ticipate in the training program described in para-
graph (1) on a non-reimbursable basis for up to three
years and on a non-reimbursable or reimbursable
basis thereafter.

‘“(4) FUNDING.—Amounts from the Department of
Defense Acquisition Workforce Development Fund es-
tablished under section 1705 of title 10, United States
Code, are authorized for use for the detail of members
of the acquisition workforce to the AbilityOne Com-
mission.

‘‘(m) DEFINITIONS.—In this section:

‘(1) The term ‘AbilityOne Commission’ means the
Committee for Purchase From People Who Are Blind
or Severely Disabled established under section 8502 of
title 41, United States Code.
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‘“(2) The terms ‘blind’, ‘qualified nonprofit agency
for the blind’, ‘qualified nonprofit agency for other
severely disabled’, and ‘severely disabled individual’
have the meanings given such terms under section
8501 of such title.

‘“(3) The term ‘central nonprofit agency’ means a
central nonprofit agency designated under section
8503(c) of such title.

‘“(4) The term ‘executive agency’ has the meaning
given such term in section 133 of such title.

‘“(5) The term ‘Javits-Wagner-O’Day Act’
chapter 85 of such title.

‘“(6) The term ‘qualified nonprofit agency’ means—
““(A) a qualified nonprofit agency for the blind; or
‘“(B) a qualified nonprofit agency for other se-

verely disabled.

“(7y The term ‘significantly disabled veteran’
means a veteran (as defined in section 101 of title 38,
United States Code) who is a severely disabled indi-
vidual.”

means

ENHANCED AUTHORITY TO ACQUIRE PRODUCTS AND
SERVICES PRODUCED IN AFRICA IN SUPPORT OF CER-
TAIN ACTIVITIES

Pub. L. 114-328, div. A, title VIII, §899A(a)—(e), Dec. 23,
2016, 130 Stat. 2336, 2337, provided that:

‘“(a) IN GENERAL.—Except as provided in subsection
(c), in the case of a product or service to be acquired in
support of covered activities in a covered African coun-
try for which the Secretary of Defense makes a deter-
mination described in subsection (b), the Secretary
may conduct a procurement in which—

‘(1) competition is limited to products or services
from the host nation;

‘“(2) a preference is provided for products or services
from the host nation; or

‘“(8) a preference is provided for products or services
from a covered African country, other than the host
nation.

“(b) DETERMINATION.—

‘(1) IN GENERAL.—A determination described in this
subsection is a determination by the Secretary of any
of the following:

““(A) That the product or service concerned is to
be used only in support of covered activities.

‘“(B) That it is in the national security interests
of the United States to limit competition or pro-
vide a preference as described in subsection (a) be-
cause such limitation or preference is necessary—

‘(i) to reduce overall United States transpor-
tation costs and risks in shipping products in sup-
port of operations, exercises, theater security co-
operation activities, and other missions in the Af-
rican region;

‘‘(ii) to reduce delivery times in support of cov-
ered activities; or

¢‘(iii) to promote regional security and stability
in Africa.

“(C) That the product or service is of equivalent
quality to a product or service that would have
otherwise been acquired without such limitation or
preference.

‘(2) REQUIREMENT FOR EFFECTIVENESS OF ANY PAR-
TICULAR DETERMINATION.—A determination under
paragraph (1) shall not be effective for purposes of a
limitation or preference under subsection (a) unless
the Secretary also determines that—

“(A) the limitation or preference will not ad-
versely affect—

‘(i) United States military operations or stabil-
ity operations in the African region; or

‘“(ii) the United States industrial base; and

‘(B) in the case of air transportation, an air car-
rier holding a certificate under section 41102 of title
49, United States Code, is not reasonably available
to provide the air transportation.

““(c) INAPPLICABILITY OF AUTHORITY TO PROCUREMENT
OF ITEMS ON ABILITYONE PROCUREMENT CATALOG.—The
authority under subsection (a) may not be used for the
procurement of any good that is contained in the pro-
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curement list described in section 8503(a) of title 41,
United States Code, if such good can be produced and
delivered by a qualified non profit agency for the blind
or a nonprofit agency for other severely disabled in a
timely fashion to support mission requirements.

“(d) REPORT ON USE OF AUTHORITY.—Not later than
December 31, 2017, the Secretary shall submit to the
congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives] a report on the use of the
authority in subsection (a). The report shall include,
but not be limited to, the following:

‘(1) The number of determinations made by the
Secretary pursuant to subsection (b).

‘“(2) A list of the countries providing products or
services as a result of determinations made pursuant
to subsection (b).

““(8) A description of the products and services ac-
quired using the authority.

‘“(4) The extent to which the use of the authority
has met the one or more of the objectives specified in
clause (i), (ii), or (iii) of subsection (b)(1)(B).

“(5) Such recommendations for improvements to
the authority as the Secretary considers appropriate.

‘“(6) Such other matters as the Secretary considers
appropriate.

‘‘(e) DEFINITIONS.—In this section:

‘(1) COVERED ACTIVITIES.—The term ‘covered activi-
ties’ means Department of Defense activities in the
African region or a regional neighbor.

‘(2) COVERED AFRICAN COUNTRY.—The term ‘covered
African country’ means a country in Africa that has
signed a long-term agreement with the United States
related to the basing or operational needs of the
United States Armed Forces.

‘“(3) HOST NATION.—The term ‘host nation’ means a
nation that allows the Armed Forces and supplies of
the United States to be located on, to operate in, or
to be transported through its territory.

‘“(4) PRODUCT OR SERVICE OF A COVERED AFRICAN
COUNTRY.—The term ‘product or service of a covered
African country’ means the following:

‘““(A) A product from a covered African country
that is wholly grown, mined, manufactured, or pro-
duced in the covered African country.

‘(B) A service from a covered African country
that is performed by a person or entity that—

‘(i) is properly licensed or registered by appro-
priate authorities of the covered African country;
and

‘“(ii) as determined by the Chief of Mission con-
cerned—

‘“(I) is operating primarily in the covered Af-
rican country; or

“(II) is making a significant contribution to
the economy of the covered African country
through payment of taxes or use of products,
materials, or labor that are primarily grown,
mined, manufactured, produced, or sourced
from the covered African country.”

MIDDLE TIER OF ACQUISITION FOR RAPID PROTOTYPING
AND RAPID FIELDING

Pub. L. 116-92, div. A, title VIII, §837, Dec. 20, 2019, 133
Stat. 1497, provided that:

‘‘(a) REPORT.—Not later than December 15, 2019, the
Under Secretary of Defense for Acquisition and Sus-
tainment shall submit to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Represent-
atives] a report that includes the guidance required
under section 804(a) of the National Defense Authoriza-
tion Act for Fiscal Year 2016 (Public Law 114-92; 10
U.S.C. 2302 note). The Under Secretary of Defense for
Acquisition and Sustainment shall ensure such guid-
ance includes the business case elements required by an
acquisition program established pursuant to such guid-
ance and the metrics required to assess the perform-
ance of such a program.

““(b) LIMITATION.—
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‘(1) IN GENERAL.—Beginning on December 15, 2019, if
the Under Secretary of Defense for Acquisition and
Sustainment has not submitted the report required
under subsection (a), not more than 75 percent of the
funds specified in paragraph (2) may be obligated or
expended until the date on which the report required
under subsection (a) has been submitted.

‘(2) FUNDS SPECIFIED.—The funds specified in this
paragraph are the funds authorized to be appro-
priated by this Act or otherwise made available for
fiscal year 2020 for the Department of Defense that
remain unobligated as of December 15, 2019, for the
following:

‘“(A) The execution of any acquisition program es-
tablished pursuant to the guidance required under
such section 804(a).

‘“(B) The operations of the Office of the Under
Secretary of Defense for Research & Engineering.

“(C) The operations of the Office of the Under
Secretary of Defense for Acquisition & Sustain-
ment.

‘(D) The operations of the Office of the Director
of Cost Analysis and Program Evaluation.

‘““(E) The operations of the offices of the service
acquisition executives of the military depart-
ments.”

Pub. L. 114-92, div. A, title VIII, §804, Nov. 25, 2015, 129
Stat. 882, as amended by Pub. L. 114-328, div. A, title
VIII, §§849(a), 864(b), 897, title X, §1081(c)(2), Dec. 23,
2016, 130 Stat. 2293, 2304, 2327, 2419; Pub. L. 115-91, div. A,
title VIII, §866, Dec. 12, 2017, 131 Stat. 1495; Pub. L.
116-92, div. A, title IX, §902(33), Dec. 20, 2019, 133 Stat.
1546, provided that:

‘‘(a) GUIDANCE REQUIRED.—Not later than 180 days
after the date of the enactment of this Act [Nov. 25,
2015], the Under Secretary of Defense for Acquisition
and Sustainment, in consultation with the Comptroller
of the Department of Defense and the Vice Chairman of
the Joint Chiefs of Staff, shall establish guidance for a
‘middle tier’ of acquisition programs that are intended
to be completed in a period of two to five years.

‘“(b) ACQUISITION PATHWAYS.—The guidance required
by subsection (a) shall cover the following two acquisi-
tion pathways:

‘(1) RAPID PROTOTYPING.—The rapid prototyping
pathway shall provide for the use of innovative tech-
nologies to rapidly develop fieldable prototypes to
demonstrate new capabilities and meet emerging
military needs. The objective of an acquisition pro-
gram under this pathway shall be to field a prototype
that can be demonstrated in an operational environ-
ment and provide for a residual operational capabil-
ity within five years of the development of an ap-
proved requirement.

‘“(2) RAPID FIELDING.—The rapid fielding pathway
shall provide for the use of proven technologies to
field production quantities of new or upgraded sys-
tems with minimal development required. The objec-
tive of an acquisition program under this pathway
shall be to begin production within six months and
complete fielding within five years of the develop-
ment of an approved requirement.

“‘(c) EXPEDITED PROCESS.—

‘(1) IN GENERAL.—The guidance required by sub-
section (a) shall provide for a streamlined and coordi-
nated requirements, budget, and acquisition process
that results in the development of an approved re-
quirement for each program in a period of not more
than six months from the time that the process is ini-
tiated. Programs that are subject to the guidance
shall not be subject to the Joint Capabilities Integra-
tion and Development System Manual and Depart-
ment of Defense Directive 5000.01, except to the ex-
tent specifically provided in the guidance.

‘“(2) RAPID PROTOTYPING.—With respect to the rapid
prototyping pathway, the guidance shall include—

““(A) a merit-based process for the consideration
of innovative technologies and new capabilities to
meet needs communicated by the Joint Chiefs of
Staff and the combatant commanders;
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‘“(B) a process for developing and implementing
acquisition and funding strategies for the program;

‘“(C) a process for demonstrating and evaluating
the performance of fieldable prototypes developed
pursuant to the program in an operational environ-
ment; and

‘(D) a process for transitioning successful proto-
types to new or existing acquisition programs for
production and fielding under the rapid fielding
pathway or the traditional acquisition system.

‘(3) RAPID FIELDING.—With respect to the rapid
fielding pathway, the guidance shall include—

‘“(A) a merit-based process for the consideration
of existing products and proven technologies to
meet needs communicated by the Joint Chiefs of
Staff and the combatant commanders;

‘“(B) a process for demonstrating performance and
evaluating for current operational purposes the
proposed products and technologies;

‘“(C) a process for developing and implementing
acquisition and funding strategies for the program;

‘(D) a process for considering lifecycle costs and
addressing issues of logistics support and system
interoperability; and

‘“(E) a process for identifying and exploiting op-
portunities to use the rapid fielding pathway to re-
duce total ownership costs.

‘“(4) STREAMLINED PROCEDURES.—The guidance for
the programs may provide for any of the following
streamlined procedures:

‘““(A) The service acquisition executive of the
military department concerned shall appoint a pro-
gram manager for such program from among can-
didates from among civilian employees or members
of the Armed Forces who have significant and rel-
evant experience managing large and complex pro-
grams.

“(B) The program manager for each program shall
report with respect to such program directly, with-
out intervening review or approval, to the service
acquisition executive of the military department
concerned.

‘“(C) The service acquisition executive of the mili-
tary department concerned shall evaluate the job
performance of such manager on an annual basis. In
conducting an evaluation under this paragraph, a
service acquisition executive shall consider the ex-
tent to which the manager has achieved the objec-
tives of the program for which the manager is re-
sponsible, including quality, timeliness, and cost
objectives.

‘(D) The program manager of a defense stream-
lined program shall be authorized staff positions for
a technical staff, including experts in business
management, contracting, auditing, engineering,
testing, and logistics, to enable the manager to
manage the program without the technical assist-
ance of another organizational unit of an agency to
the maximum extent practicable.

‘‘(E) The program manager of a defense stream-
lined program shall be authorized, in coordination
with the users of the equipment and capability to
be acquired and the test community, to make
trade-offs among life-cycle costs, requirements, and
schedules to meet the goals of the program.

‘“(F) The service acquisition executive, acting in
coordination with the defense acquisition execu-
tive, shall serve as the milestone decision authority
for the program.

‘(@) The program manager of a defense stream-
lined program shall be provided a process to expedi-
tiously seek a waiver from Congress from any stat-
utory or regulatory requirement that the program
manager determines adds little or no value to the
management of the program.

“(d) RAPID PROTOTYPING FUNDS.—

‘(1) DEPARTMENT OF DEFENSE RAPID PROTOTYPING
FUND.—

‘“(A) IN GENERAL.—The Secretary of Defense shall
establish a fund to be known as the ‘Department of
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Defense Rapid Prototyping Fund’ to provide funds,
in addition to other funds that may be available,
for acquisition programs under the rapid proto-
typing pathway established pursuant to this sec-
tion and other purposes specified in law. The Fund
shall be managed by a senior official of the Depart-
ment of Defense designated by the Deputy Sec-
retary of Defense. The Fund shall consist of—

‘(i) amounts appropriated to the Fund;

‘‘(ii) amounts credited to the Fund pursuant to
section 828 of this Act [set out as a note under
section 2430 of this title]; and

‘‘(iii) any other amounts appropriated to, cred-
ited to, or transferred to the Fund.

‘(B) TRANSFER AUTHORITY.—Amounts available in
the Fund may be transferred to a military depart-
ment for the purpose of carrying out an acquisition
program under the rapid prototyping pathway es-
tablished pursuant to this section. Any amount so
transferred shall be credited to the account to
which it is transferred. The transfer authority pro-
vided in this paragraph is in addition to any other
transfer authority available to the Department of
Defense.

‘(C) CONGRESSIONAL NOTICE.—The senior official
designated to manage the Fund shall notify the
congressional defense committees [Committees on
Armed Services and Appropriations of the Senate
and the House of Representatives] of all transfers
under paragraph (2) within 5 business days after
such transfer. Each notification shall specify the
amount transferred, the purpose of the transfer,
and the total projected cost and estimated cost to
complete the acquisition program to which the
funds were transferred.”

‘(2) RAPID PROTOTYPING FUNDS FOR THE MILITARY
DEPARTMENTS.—The Secretary of each military de-
partment may establish a military department-spe-
cific fund (and, in the case of the Secretary of the
Navy, including the Marine Corps) to provide funds,
in addition to other funds that may be available to
the military department concerned, for acquisition
programs under the rapid fielding and prototyping
pathways established pursuant to this section. Each
military department-specific fund shall consist of
amounts appropriated or credited to the fund.”

[Pub. L. 114-328, div. A, title X, §1081(c), Dec. 23, 2016,
130 Stat. 2419, provided that the amendment made by
section 1081(c)(2) to section 804 of Pub. L. 114-92, set out
above, is effective as of Nov. 25, 2015, and as if included
in Pub. L. 114-92 as enacted.]

USE OF ALTERNATIVE ACQUISITION PATHS TO ACQUIRE
CRITICAL NATIONAL SECURITY CAPABILITIES

Pub. L. 114-92, div. A, title VIII, §805, Nov. 25, 2015, 129
Stat. 885, as amended by Pub. L. 114-328, div. A, title
VIII, §849(b), Dec. 23, 2016, 130 Stat. 2293, provided that:
‘““Not later than 180 days after the date of the enact-
ment of this Act [Nov. 25, 2015], the Secretary of De-
fense shall establish procedures for alternative acquisi-
tion pathways to acquire capital assets and services
that meet critical national security needs. The proce-
dures shall—

‘(1) be separate from existing acquisition proce-
dures;

‘“(2) be supported by streamlined contracting, budg-
eting, life-cycle cost management, and requirements
processes;

‘“(3) establish alternative acquisition paths based
on the capabilities being bought and the time needed
to deploy these capabilities; and

‘(4) maximize the use of flexible authorities in ex-
isting law and regulation.”

SECRETARY OF DEFENSE WAIVER OF ACQUISITION LAWS
TO ACQUIRE VITAL NATIONAL SECURITY CAPABILITIES

Pub. L. 114-92, div. A, title VIII, §806, Nov. 25, 2015, 129
Stat. 885, as amended by Pub. L. 114-328, div. A, title
VIII, §819, Dec. 23, 2016, 130 Stat. 2273, which authorized
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the Secretary of Defense to waive any provision of cer-
tain acquisition laws or regulations for the purpose of
acquiring a capability that would not otherwise be
available to the Armed Forces of the United States
after national security interest determinations were
made, was repealed by Pub. L. 116-92, div. A, title VIII,
§809, Dec. 20, 2019, 133 Stat. 1487.

CONSIDERATION OF POTENTIAL PROGRAM CoOST IN-
CREASES AND SCHEDULE DELAYS RESULTING FROM
OVERSIGHT OF DEFENSE ACQUISITION PROGRAMS

Pub. L. 114-92, div. A, title VIII, §881, Nov. 25, 2015, 129
Stat. 942, as amended by Pub. L. 115-232, div. A, title X,
§1081(H)(1)(A)({v), Aug. 13, 2018, 132 Stat. 1986, provided
that:

‘‘(a) AVOIDANCE OF UNNECESSARY COST INCREASES AND
SCHEDULE DELAYS.—The Director of Operational Test
and Evaluation, the Chief Management Officer, the Di-
rector of the Defense Contract Management Agency,
the Director of the Defense Contract Audit Agency, the
Inspector General of the Department of Defense, and
the heads of other defense audit, testing, acquisition,
and management agencies shall ensure that policies,
procedures, and activities implemented by their offices
and agencies in connection with defense acquisition
program oversight do not result in unnecessary in-
creases in program costs or cost estimates or delays in
schedule or schedule estimates.

““(b) CONSIDERATION OF PRIVATE SECTOR BEST PRAC-
TICES.—In considering potential cost increases and
schedule delays as a result of oversight efforts pursuant
to subsection (a), the officials described in such sub-
section shall consider private sector best practices with
respect to oversight implementation.”

PROHIBITION ON CONTRACTING WITH THE ENEMY

Pub. L. 113-291, div. A, title VIII, subtitle E, Dec. 19,
2014, 128 Stat. 3450, as amended by Pub. L. 115-232, div.
A, title VIII, §872, title XII, §1251(b)(2), Aug. 13, 2018, 132
Stat. 1905, 20563; Pub. L. 116-92, div. A, title VIII, §822,
Dec. 20, 2019, 133 Stat. 1490, provided that:

“SEC. 841. PROHIBITION ON PROVIDING FUNDS TO

THE ENEMY.

‘‘(a) IDENTIFICATION OF PERSONS AND ENTITIES.—The
Secretary of Defense shall, in conjunction with the Di-
rector of National Intelligence and in consultation with
the Secretary of State, establish in each covered com-
batant command a program to identify persons and en-
tities within the area of responsibility of such com-
mand that—

‘(1) provide funds, including goods and services, re-
ceived under a covered contract, grant, or coopera-
tive agreement of an executive agency directly or in-
directly to a covered person or entity; or

‘(2) fail to exercise due diligence to ensure that
none of the funds, including goods and services, re-
ceived under a covered contract, grant, or coopera-
tive agreement of an executive agency are provided
directly or indirectly to a covered person or entity.
““(b) NOTICE OF IDENTIFIED PERSONS AND ENTITIES.—

‘(1) NoTIicE.—Upon the identification of a person or
entity as being described by subsection (a), the head
of the executive agency concerned (or the designee of
such head) and the commander of the covered com-
batant command concerned (or the specified deputies
of the commander) shall be notified, in writing, of
such identification of the person or entity.

‘“(2) RESPONSIVE ACTIONS.—Upon receipt of a notice
under paragraph (1), the head of the executive agency
concerned (or the designee of such head) and the com-
mander of the covered combatant command con-
cerned (or the specified deputies of the commander)
may notify the heads of contracting activities, or
other appropriate officials of the agency or command,
in writing of such identification.

‘4(3) MAKING OF NOTIFICATIONS.—Any written notifi-
cation pursuant to this subsection shall be made in
accordance with procedures established to implement
the revisions of regulations required by this section.
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“(c) AUTHORITY TO TERMINATE OR VOID CONTRACTS,
GRANTS, AND COOPERATIVE AGREEMENTS AND TO RE-
STRICT FUTURE AWARD.—Not later than 270 days after
the date of the enactment of this Act [Dec. 19, 2014], the
Federal Acquisition Regulation, the Defense Federal
Acquisition Regulation Supplement, and the Uniform
Administrative Requirements, Cost Principles, and
Audit Requirements for Federal Awards shall be re-
vised to provide that, upon notice from the head of an
executive agency (or the designee of such head) or the
commander of a covered combatant command (or the
specified deputies of the commander) pursuant to sub-
section (b), the head of contracting activity of an exec-
utive agency, or other appropriate official, may do the
following:

‘(1) Restrict the award of contracts, grants, or co-
operative agreements of the executive agency con-
cerned upon a written determination by the head of
contracting activity or other appropriate official
that the contract, grant, or cooperative agreement
would provide funds received under such contract,
grant, or cooperative agreement directly or indi-
rectly to a covered person or entity.

‘“(2) Terminate for default any contract, grant, or
cooperative agreement of the executive agency con-
cerned upon a written determination by the head of
contracting activity or other appropriate official
that the contractor, or the recipient of the grant or
cooperative agreement, has failed to exercise due dili-
gence to ensure that none of the funds received under
the contract, grant, or cooperative agreement are
provided directly or indirectly to a covered person or
entity.

‘“(3) Void in whole or in part any contract, grant, or
cooperative agreement of the executive agency con-
cerned upon a written determination by the head of
contracting activity or other appropriate official
that the contract, grant, or cooperative agreement
provides funds directly or indirectly to a covered per-
son or entity.

““(d) CLAUSE.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act, the Federal Acqui-
sition Regulation, the Defense Federal Acquisition
Regulation Supplement, and the Uniform Adminis-
trative Requirements, Cost Principles, and Audit Re-
quirements for Federal Awards shall be revised to re-
quire that—

““(A) the clause described in paragraph (2) shall be
included in each covered contract, grant, and coop-
erative agreement of an executive agency that is
awarded on or after the date that is 270 days after
the date of the enactment of this Act; and

‘“(B) to the maximum extent practicable, each
covered contract, grant, and cooperative agreement
of an executive agency that is awarded before the
date of the enactment of this Act shall be modified
to include the clause described in paragraph (2).

‘“(2) CLAUSE DESCRIBED.—The clause described in
this paragraph is a clause that—

“(A) requires the contractor, or the recipient of
the grant or cooperative agreement, to exercise due
diligence to ensure that none of the funds, includ-
ing goods and services, received under the contract,
grant, or cooperative agreement are provided di-
rectly or indirectly to a covered person or entity;
and

“(B) notifies the contractor, or the recipient of
the grant or cooperative agreement, of the author-
ity of the head of contracting activity, or other ap-
propriate official, to terminate or void the con-
tract, grant, or cooperative agreement, in whole or
in part, as provided in subsection (c).

‘“(3) TREATMENT AS VOID.—For purposes of this sec-
tion:

““(A) A contract, grant, or cooperative agreement
that is void is unenforceable as contrary to public
policy.

‘“(B) A contract, grant, or cooperative agreement
that is void in part is unenforceable as contrary to
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public policy with regard to a segregable task or ef-

fort under the contract, grant, or cooperative

agreement.

‘“(4) PUBLIC COMMENT.—The President shall ensure
that the process for revising regulations required by
paragraph (1) shall include an opportunity for public
comment, including an opportunity for comment on
standards of due diligence required by this section.
‘“(e) REQUIREMENTS FOLLOWING CONTRACT ACTIONS.—

Not later than 270 days after the date of the enactment
of this Act, the Federal Acquisition Regulation, the De-
fense Federal Acquisition Regulation Supplement, and
the Uniform Administrative Requirements, Cost Prin-
ciples, and Audit Requirements for Federal Awards
shall be revised as follows:

‘(1) To require that any head of contracting activ-
ity, or other appropriate official, taking an action
under subsection (¢) to terminate, void, or restrict a
contract, grant, or cooperative agreement notify in
writing the contractor or recipient of the grant or co-
operative agreement, as applicable, of the action.

‘(2) To permit the contractor or recipient of a
grant or cooperative agreement subject to an action
taken under subsection (¢) to terminate or void the
contract, grant, or cooperative agreement, as the
case may be, an opportunity to challenge the action
by requesting an administrative review of the action
under the procedures of the executive agency con-
cerned not later than 30 days after receipt of notice
of the action.

“(f) ANNUAL REVIEW; PROTECTION OF CLASSIFIED IN-
FORMATION.—

‘(1) ANNUAL REVIEW.—The Secretary of Defense, in
conjunction with the Director of National Intel-
ligence and in consultation with the Secretary of
State shall, on an annual basis, review the lists of
persons and entities previously covered by a notice
under subsection (b) as having been identified as de-
scribed by subsection (a) in order to determine
whether or not such persons and entities continue to
warrant identification as described by subsection (a).
If a determination is made pursuant to such a review
that a person or entity no longer warrants identifica-
tion as described by subsection (a), the Secretary of
Defense shall notify the head of the executive agency
concerned (or the designee of such head) and the com-
mander of the covered combatant command con-
cerned (or the specified deputies of the commander)
in writing of such determination.

‘“(2) PROTECTION OF CLASSIFIED INFORMATION.—Clas-
sified information relied upon to make an identifica-
tion in accordance with subsection (a) may not be
disclosed to a contractor or a recipient of a grant or
cooperative agreement with respect to which an ac-
tion is taken pursuant to the authority provided in
subsection (c), or to their representatives, in the ab-
sence of a protective order issued by a court of com-
petent jurisdiction established under Article I or Ar-
ticle IIT of the Constitution of the United States that
specifically addresses the conditions upon which such
classified information may be so disclosed.

‘‘(g) DELEGATION OF CERTAIN RESPONSIBILITIES.—

‘(1) COMBATANT COMMAND RESPONSIBILITIES.—The
commander of a covered combatant command may
delegate the responsibilities in this section to any
deputies of the commander specified by the com-
mander for purposes of this section. Any delegation
of responsibilities under this paragraph shall be made
in writing.

‘“(2) NONDELEGATION OF RESPONSIBILITY FOR CERTAIN
ACTIONS.—The authority provided by subsection (c¢) to
terminate, void, or restrict contracts, grants, and co-
operative agreements, in whole or in part, may not be
delegated below the level of head of contracting ac-
tivity, or equivalent official for purposes of grants or
cooperative agreements.

““(h) ADDITIONAL RESPONSIBILITIES OF EXECUTIVE

AGENCIES.—

‘(1) SHARING OF INFORMATION ON SUPPORTERS OF THE
ENEMY.—The Secretary of Defense shall, in consulta-

tion with the Director of the Office of Management
and Budget, carry out a program through which agen-
cy components may provide information to heads of
executive agencies (or the designees of such heads)
and the commanders of the covered combatant com-
mands (or the specified deputies of the commanders)
relating to persons or entities who may be providing
funds, including goods and services, received under
contracts, grants, or cooperative agreements of the
executive agencies directly or indirectly to a covered
person or entity. The program shall be designed to fa-
cilitate and encourage the sharing of risk and threat
information between executive agencies and the cov-
ered combatant commands.

¢‘(2) INCLUSION OF INFORMATION ON CONTRACT ACTIONS
IN FAPIIS AND OTHER SYSTEMS.—Upon the termination,
voiding, or restriction of a contract, grant, or cooper-
ative agreement of an executive agency under sub-
section (c), the head of contracting activity of the ex-
ecutive agency shall provide for the inclusion in the
Federal Awardee Performance and Integrity Informa-
tion System (FAPIIS), or other formal system of
records on contractors or entities, of appropriate in-
formation on the termination, voiding, or restriction,
as the case may be, of the contract, grant, or cooper-
ative agreement.

‘“(3) REPORTS.—The head of contracting activity
that receives a notice pursuant to subsection (b) shall
submit to the head of the executive agency concerned
(or the designee of such head) and the commander of
the covered combatant command concerned (or speci-
fied deputies) a report on the action, if any, taken by
the head of contracting activity pursuant to sub-
section (c¢), including a determination not to termi-
nate, void, or restrict the contract, grant, or coopera-
tive agreement as otherwise authorized by subsection
(c).

“(i) REPORTS.—

“(1) IN GENERAL.—Not later than March 1 of 2016,
2017, and 2018, the Director of the Office of Manage-
ment and Budget shall submit to the appropriate
committees of Congress a report on the use of the au-
thorities in this section in the preceding calendar
year, including the following:

““(A) For each instance in which an executive
agency exercised the authority to terminate, void,
or restrict a contract, grant, and cooperative agree-
ment pursuant to subsection (c), based on a notifi-
cation under subsection (b), the following:

‘(i) The executive agency taking such action.

‘“(ii) An explanation of the basis for the action
taken.

‘‘(iii) The value of the contract, grant, or coop-
erative agreement voided or terminated.

‘“(iv) The value of all contracts, grants, or coop-
erative agreements of the executive agency in
force with the person or entity concerned at the
time the contract, grant, or cooperative agree-
ment was terminated or voided.

‘“(B) For each instance in which an executive
agency did not exercise the authority to terminate,
void, or restrict a contract, grant, and cooperative
agreement pursuant to subsection (c), based on a
notification under subsection (b), the following:

‘(i) The executive agency concerned.

‘“(ii) An explanation of the basis for not taking
the action.

‘(2) FORM.—Any report under this subsection may,
at the election of the Director—

“(A) be submitted in unclassified form, but with
a classified annex; or

““(B) be submitted in classified form.

““(j) INAPPLICABILITY TO CERTAIN CONTRACTS, GRANTS,
AND COOPERATIVE AGREEMENTS.—The provisions of this
section do not apply to contracts, grants, and coopera-
tive agreements that are performed entirely inside the
United States.

(k) NATIONAL SECURITY EXCEPTION.—Nothing in this
section shall apply to the authorized intelligence or
law enforcement activities of the United States Gov-
ernment.
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‘(1) CONSTRUCTION WITH OTHER AUTHORITIES.—Except
as provided in subsection (m), the authorities in this
section shall be in addition to, and not to the exclusion
of, any other authorities available to executive agen-
cies to implement policies and purposes similar to
those set forth in this section.

¢(m) COORDINATION WITH CURRENT AUTHORITIES.—

‘(1) REPEAL OF SUPERSEDED AUTHORITY RELATED TO
CENTCOM.—[Repealed section 841 of Pub. L. 112-81, ef-
fective 270 days after Dec. 19, 2014. See below.]

‘(2) REPEAL OF SUPERSEDED AUTHORITY RELATED TO
DEPARTMENT OF DEFENSE.—[Repealed section 831 of
Pub. L. 113-66, effective 270 days after Dec. 19, 2014.
See below.]

‘“(3) USE OF SUPERSEDED AUTHORITIES IN IMPLEMEN-
TATION OF REQUIREMENTS.—In providing for the imple-
mentation of the requirements of this section by the
Department of Defense, the Secretary of Defense may
use and modify for that purpose the regulations and
procedures established for purposes of the implemen-
tation of the requirements of section 841 of the Na-
tional Defense Authorization Act for Fiscal Year 2012
[Pub. L. 112-81] and section 831 of the National De-
fense Authorization Act for Fiscal Year 2014 [Pub. L.
113-66].

“‘(n) SUNSET.—The provisions of this section shall
cease to be effective on December 31, 2023.

“SEC. 842. ADDITIONAL ACCESS TO RECORDS.

‘‘(a) CONTRACTS, GRANTS, AND COOPERATIVE AGREE-
MENTS.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act [Dec. 19, 2014], ap-
plicable regulations shall be revised to provide that,
except as provided under subsection (c)(1), the clause
described in paragraph (2) may, as appropriate, be in-
cluded in each covered contract, grant, and coopera-
tive agreement of an executive agency that is award-
ed on or after the date of the enactment of this Act.

‘“(2) CLAUSE.—The clause described in this para-
graph is a clause authorizing the head of the execu-
tive agency concerned, upon a written determination
pursuant to paragraph (3), to examine any records of
the contractor, the recipient of a grant or coopera-
tive agreement, or any subcontractor or subgrantee
under such contract, grant, or cooperative agreement
to the extent necessary to ensure that funds, includ-
ing goods and services, available under the contract,
grant, or cooperative agreement are not provided di-
rectly or indirectly to a covered person or entity.

‘“(3) WRITTEN DETERMINATION.—The authority to ex-
amine records pursuant to the contract clause de-
scribed in paragraph (2) may be exercised only upon
a written determination by the contracting officer, or
comparable official responsible for a grant or cooper-
ative agreement, upon a finding by the commander of
a covered combatant command (or the specified depu-
ties of the commander) or the head of an executive
agency (or the designee of such head) that there is
reason to believe that funds, including goods and
services, available under the contract, grant, or coop-
erative agreement concerned may have been provided
directly or indirectly to a covered person or entity.

‘“(4) FLOWDOWN.—A clause described in paragraph
(2) may also be included in any subcontract or
subgrant under a covered contract, grant, or coopera-
tive agreement if the subcontract or subgrant has an
estimated value in excess of $50,000.

“‘(b) REPORTS.—

‘(1) IN GENERAL.—Not later than March 1 of 2016,
2017, and 2018, the Director of the Office of Manage-
ment and Budget shall submit to the appropriate
committees of Congress a report on the use of the au-
thority provided by this section in the preceding cal-
endar year.

‘“(2) ELEMENTS.—Each report under this subsection
shall identify, for the calendar year covered by such
report, each instance in which an executive agency
exercised the authority provided under this section to
examine records, explain the basis for the action
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taken, and summarize the results of any examination
of records so undertaken.

‘“(3) FORM.—Any report under this subsection may
be submitted in classified form.

““(c) RELATIONSHIP TO EXISTING AUTHORITIES APPLICA-
BLE TO CENTCOM.—

‘(1) APPLICABILITY.—This section shall not apply to
contracts, grants, or cooperative agreements covered
under section 842 of the National Defense Authoriza-
tion Act for Fiscal Year 2012 (Public Law 112-81; 125
Stat. 15613; 10 U.S.C. 2313 note).

¢‘(2) EXTENSION OF CURRENT AUTHORITIES APPLICABLE
TO CENTCOM.—[Amended section 842(d)(1) of Pub. L.
112-81, set out as a note under section 2313 of this
title.]

“SEC. 843. DEFINITIONS.
“In this subtitle:

‘(1) APPROPRIATE COMMITTEES OF CONGRESS.—The

term ‘appropriate committees of Congress’ means—
“(A) the Committee on Armed Services, the Com-
mittee on Homeland Security and Governmental

Affairs, the Committee on Foreign Relations, and

the Committee on Appropriations of the Senate;

and
“(B) the Committee on Armed Services, the Com-
mittee on Oversight and Government Reform, the

Committee on Foreign Affairs, and the Committee

on Appropriations of the House of Representatives.

‘“(2) CONTINGENCY OPERATION.—The term ‘contin-
gency operation’ has the meaning given that term in
section 101(a)(13) of title 10, United States Code.

‘“(3) CONTRACT.—The term ‘contract’ includes a con-
tract for commercial items but is not limited to a
contract for commercial items.

¢‘(4) COVERED COMBATANT COMMAND.—The term ‘cov-
ered combatant command’ means the following:

““(A) The United States Africa Command.

“(B) The United States Central Command.

“(C) The United States European Command.

‘(D) United States Indo-Pacific Command.

‘“(E) The United States Southern Command.

““(F') The United States Transportation Command.

““(5) COVERED CONTRACT, GRANT, OR COOPERATIVE
AGREEMENT DEFINED.—The term ‘covered contract,
grant, or cooperative agreement’ means a contract,
grant, or cooperative agreement with an estimated
value in excess of $50,000 that is performed outside
the United States, including its possessions and terri-
tories, in support of a contingency operation in which
members of the Armed Forces are actively engaged in
hostilities.

‘“(6) COVERED PERSON OR ENTITY.—The term ‘covered
person or entity’ means a person or entity that is ac-
tively opposing United States or coalition forces in-
volved in a contingency operation in which members
of the Armed Forces are actively engaged in hos-
tilities.

‘“(7T) EXECUTIVE AGENCY.—The term ‘executive agen-
cy’ has the meaning given that term in section 133 of
title 41, United States Code.

‘(8) HEAD OF CONTRACTING ACTIVITY.—The term
‘head of contracting activity’ has the meaning de-
scribed in section 1.601 of the Federal Acquisition
Regulation.

“(9) UNIFORM ADMINISTRATIVE REQUIREMENTS, COST
PRINCIPLES, AND AUDIT REQUIREMENTS FOR FEDERAL
AWARDS.—The term ‘Uniform Administrative Re-
quirements, Cost Principles, and Audit Requirements
for Federal Awards’ means the guidance issued by the
Office of Management and Budget in part 200 of chap-
ter II of title 2 of the Code of Federal Regulations.”
[Pub. L. 116-92, div. A, title VIII, §822, Dec. 20, 2019,

133 Stat. 1490, which directed amendment of section
841(n) of the National Defense Authorization Act for
Fiscal Year 2015 by striking ‘‘December 31, 2021’ and in-
serting ‘‘December 31, 2023, was executed to section
841(n) of the Carl Levin and Howard P. ‘“‘Buck’ McKeon
National Defense Authorization Act for Fiscal Year
2015 (Pub. L. 113-291), set out above, to reflect the prob-
able intent of Congress.]
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Pub. L. 113-66, div. A, title VIII, §831, Dec. 26, 2013, 127
Stat. 810, related to prohibition on contracting with
the enemy, prior to repeal by Pub. L. 113-291, div. A,
title VIII, §841(m)(2), Dec. 19, 2014, 128 Stat. 3454, effec-
tive 270 days after Dec. 19, 2014.

Pub. L. 112-81, div. A, title VIII, §841, Dec. 31, 2011, 125
Stat. 1510, related to prohibition on contracting with
the enemy in the United States Central Command thea-
ter of operations, prior to repeal by Pub. L. 113-291, div.
A, title VIII, §841(m)(1), Dec. 19, 2014, 128 Stat. 3454, ef-
fective 270 days after Dec. 19, 2014.

RAPID ACQUISITION AND DEPLOYMENT PROCEDURES FOR
UNITED STATES SPECIAL OPERATIONS COMMAND

Pub. L. 113-291, div. A, title VIII, §851, Dec. 19, 2014,
128 Stat. 3457, provided that:

‘‘(a) AUTHORITY TO ESTABLISH PROCEDURES.—The Sec-
retary may prescribe procedures for the rapid acquisi-
tion and deployment of items for the United States
Special Operations Command that are currently under
development by the Department of Defense or available
from the commercial sector and are—

‘(1) urgently needed to react to an enemy threat or
to respond to significant and urgent safety situa-
tions;

‘“(2) needed to avoid significant risk of loss of life or
mission failure; or

‘(3) needed to avoid collateral damage risk where
the absence of collateral damage is a requirement for
mission success.

“(b) IsSUES TO BE ADDRESSED.—The procedures pre-
scribed under subsection (a) shall include the following:

‘(1) A process for streamlined communication be-
tween the Commander of the United States Special
Operations Command and the acquisition and re-
search and development communities, including—

‘““(A) a process for the Commander to commu-
nicate needs to the acquisition community and the
research and development community; and

‘“(B) a process for the acquisition community and
the research and development community to pro-
pose items that meet the needs communicated by
the Commander.

‘“(2) Procedures for demonstrating, rapidly acquir-
ing, and deploying items proposed pursuant to para-
graph (1)(B), including—

‘“(A) a process for demonstrating performance and
evaluating for current operational purposes the ex-
isting capability of an item;

‘“(B) a process for developing an acquisition and
funding strategy for the deployment of an item; and

‘“(C) a process for making deployment determina-
tions based on information obtained pursuant to
subparagraphs (A) and (B).

‘‘(c) TESTING REQUIREMENT.—

‘(1) IN GENERAL.—The process for demonstrating
performance and evaluating for current operational
purposes the existing capability of an item prescribed
under subsection (b)(2)(A) shall include—

‘“(A) an operational assessment in accordance
with expedited procedures prescribed by the Direc-
tor of Operational Testing and Evaluation; and

‘“(B) a requirement to provide information to the
deployment decision-making authority about any
deficiency of the item in meeting the original re-
quirements for the item (as stated in an operational
requirements document or similar document).

‘“(2) DEFICIENCY NOT A DETERMINING FACTOR.—The
process may not include a requirement for any defi-
ciency of an item to be the determining factor in de-
ciding whether to deploy the item.

‘“(3) ADDITIONAL REQUIREMENT IN CASE OF DEFI-
CIENCY.—In the case of any deficiency of an item, a
decision to deploy the item may be made only if the
Commander of the United States Special Operations
Command determines that, for reasons of national se-
curity, the deficiency of the item is acceptable.

“(d) LIMITATION.—The quantity of items of a system
procured using the procedures prescribed pursuant to
this section may not exceed the number established for
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low-rate initial production for the system. Any such
items shall be counted for purposes of the number of
items of the system that may be procured through low-
rate initial production.

‘‘(e) ANNUAL FUNDING LIMITATION.—Of the funds avail-
able to the Commander of the United States Special
Operations Command in any given fiscal year, not more
than $50,000,000 may be used to procure items under this
section.

“(f) RELATIONSHIP TO OTHER RAPID ACQUISITION AU-
THORITY.—The Commander of the United States Special
Operations Command may not use the authority under
this section at the same time the Commander uses the
authority under section 806 of the Bob Stump National
Defense Authorization Act for Fiscal Year 2003 (Public
Law 107-314; 10 U.S.C. 2302 note).

“‘(g) CONGRESSIONAL NOTIFICATIONS.—

(1) NOTIFICATION BEFORE PROCEDURES GO INTO EF-
FECT.—The Secretary of Defense shall notify the con-
gressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives] at least 30 days before
the procedures prescribed pursuant to this section are
made effective.

¢“(2) NOTIFICATION AFTER USE OF PROCEDURES.—The
Secretary of Defense shall notify the congressional
defense committees not later than 48 hours after each
use of the procedures prescribed pursuant to this sec-
tion.”

CONSIDERATION OF CORROSION CONTROL IN
PRELIMINARY DESIGN REVIEW

Pub. L. 113-291, div. A, title VIII, §852, Dec. 19, 2014,
128 Stat. 3458, as amended by Pub. L. 116-92, div. A, title
IX, §902(34), Dec. 20, 2019, 133 Stat. 15646, provided that:
“The Under Secretary of Defense for Acquisition and
Sustainment shall ensure that Department of Defense
Instruction 5000.02 and other applicable guidance re-
quire full consideration, during preliminary design re-
view for a product, of metals, materials, and tech-
nologies that effectively prevent or control corrosion
over the life cycle of the product.”

EQUIPMENT DISPOSAL

Pub. L. 113-66, div. A, title XV, §1531(d), Dec. 26, 2013,
127 Stat. 938, as amended by Pub. L. 113-291, div. A, title
XV, §1532(d), Dec. 19, 2014, 128 Stat. 3614, provided that:

‘(1) ACCEPTANCE OF CERTAIN EQUIPMENT.—The Sec-
retary of Defense may accept equipment procured using
funds authorized under this Act [see Tables for classi-
fication] or prior Acts that was transferred to the secu-
rity forces of Afghanistan and returned by such forces
to the United States if the Secretary provides written
notification to the congressional defense committees
[Committees on Armed Services and Appropriations of
the Senate and the House of Representatives] of the
Secretary’s intention to accept such equipment.

¢(2) TREATMENT AS DEPARTMENT OF DEFENSE STOCKS.—
The equipment described in paragraph (1), and equip-
ment not yet transferred to the security forces of Af-
ghanistan that is determined by the Commander, Com-
bined Security Transition Command-Afghanistan (or
the Commander’s designee) to no longer be required for
transfer to such forces, may be treated as stocks of the
Department of Defense upon notification to the con-
gressional defense committees of such treatment.”’

DEPARTMENT OF DEFENSE POLICY ON CONTRACTOR
PROFITS

Pub. L. 112-239, div. A, title VIII, §804, Jan. 2, 2013, 126
Stat. 1826, which required the Secretary to review prof-
it guidelines to ensure an appropriate link between
contractor profit and contractor performance, was re-
pealed by Pub. L. 115-232, div. A, title VIII, §812(b)(3),
Aug. 13, 2018, 132 Stat. 1848.

EXTENSION OF CONTRACTOR CONFLICT OF INTEREST
LIMITATIONS

Pub. L. 112-239, div. A, title VIII, §829, Jan. 2, 2013, 126
Stat. 1841, which related to extending existing guidance
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on personal conflicts of interest to certain contractor
personnel, was repealed by Pub. L. 115-232, div. A, title
VIII, §812(b)(4), Aug. 13, 2018, 132 Stat. 1848.

RESPONSIBILITY WITHIN DEPARTMENT OF DEFENSE FOR
OPERATIONAL CONTRACT SUPPORT

Pub. L. 112-239, div. A, title VIII, §843, Jan. 2, 2013, 126
Stat. 1845, provided that:

‘‘(a) GUIDANCE REQUIRED.—Not later than one year
after the date of the enactment of this Act [Jan. 2,
2013], the Secretary of Defense shall develop and issue
guidance establishing the chain of authority and re-
sponsibility within the Department of Defense for pol-
icy, planning, and execution of operational contract
support.

“(b) ELEMENTS.—The guidance under subsection (a)
shall, at a minimum—

‘(1) specify the officials, offices, and components of
the Department within the chain of authority and re-
sponsibility described in subsection (a);

‘(2) identify for each official, office, and component
specified under paragraph (1)—

‘“(A) requirements for policy, planning, and exe-
cution of contract support for operational contract
support, including, at a minimum, requirements in
connection with—

‘(1) coordination of functions, authorities, and
responsibilities related to operational contract
support, including coordination with relevant
Federal agencies;

““(i1) assessments of total force data in support
of Department force planning scenarios, including
the appropriateness of and necessity for the use of
contractors for identified functions;

‘‘(iii) determinations of capability requirements
for nonacquisition community operational con-
tract support, and identification of resources re-
quired for planning, training, and execution to
meet such requirements; and

‘“(iv) determinations of policy regarding the use
of contractors by function, and identification of
the training exercises that will be required for
operational contract support (including an assess-
ment [0of] whether or not such exercises will in-
clude contractors); and
‘“(B) roles, authorities, responsibilities, and lines

of supervision for the achievement of the require-

ments identified under subparagraph (A); and

‘“(3) ensure that the chain of authority and respon-
sibility described in subsection (a) is appropriately
aligned with, and appropriately integrated into, the
structure of the Department for the conduct of over-
seas contingency operations, including the military
departments, the Joint Staff, and the commanders of
the unified combatant commands.”

DATA COLLECTION ON CONTRACT SUPPORT FOR FUTURE
OVERSEAS CONTINGENCY OPERATIONS INVOLVING COM-
BAT OPERATIONS

Pub. L. 112-239, div. A, title VIII, §844, Jan. 2, 2013, 126
Stat. 1846, provided that:

‘‘(a) IN GENERAL.—Not later than one year after the
date of the enactment of this Act [Jan. 2, 2013], the Sec-
retary of Defense, the Secretary of State, and the Ad-
ministrator of the United States Agency for Inter-
national Development shall each issue guidance regard-
ing data collection on contract support for future con-
tingency operations outside the United States that in-
volve combat operations.

“‘(b) ELEMENTS.—The guidance required by subsection
(a) shall ensure that the Department of Defense, the
Department of State, and the United States Agency for
International Development take the steps necessary to
ensure that each agency has the capability to collect
and report, at a minimum, the following data regarding
such contract support:

‘(1) The total number of contracts entered into as
of the date of any report.

‘(2) The total number of such contracts that are ac-
tive as of such date.
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‘“(3) The total value of contracts entered into as of
such date.

‘“(4) The total value of such contracts that are ac-
tive as of such date.

‘() An identification of the extent to which the
contracts entered into as of such date were entered
into using competitive procedures.

“(6) The total number of contractor personnel
working under contracts entered into as of the end of
each calendar quarter during the one-year period end-
ing on such date.

“(7T) The total number of contractor personnel per-
forming security functions under contracts entered
into as of the end of each calendar quarter during the
one-year period ending on such date.

‘“(8) The total number of contractor personnel
killed or wounded under any contracts entered into.
““(c) COMPTROLLER GENERAL REVIEW AND REPORT.—

‘(1) REVIEW.—The Comptroller General of the
United States shall review the data system or sys-
tems established to track contractor data pursuant
to subsections (a) and (b). The review shall, with re-
spect to each such data system, at a minimum—

“(A) identify each such data system and assess
the resources needed to sustain such system;

‘(B) determine if all such data systems are inter-
operable, use compatible data standards, and meet
the requirements of section 2222 of title 10, United
States Code; and

“(C) make recommendations on the steps that the
Department of Defense, the Department of State,
and the United States Agency for International De-
velopment should take to ensure that all such data
systems—

‘(i) meet the requirements of the guidance is-
sued pursuant to subsections (a) and (b);

‘“(ii) are interoperable, use compatible data
standards, and meet the requirements of section
2222 of such title; and

‘“(iii) are supported by appropriate business
processes and rules to ensure the timeliness and
reliability of data.

‘“(2) REPORT.—Not later than two years after the
date of the enactment of this Act, the Comptroller
General shall submit a report on the review required
by paragraph (1) to the following committees:

““(A) The congressional defense committees [Com-
mittees on Armed Services and Appropriations of
the Senate and the House of Representatives].

‘(B) The Committee on Foreign Relations and the
Committee on Homeland Security and Govern-
mental Affairs of the Senate.

“(C) The Committee on Foreign Affairs and the
Committee on Oversight and Government Reform
of the House of Representatives.”

REQUIREMENTS FOR RISK ASSESSMENTS RELATED TO
CONTRACTOR PERFORMANCE

Pub. L. 112-239, div. A, title VIII, §846, Jan. 2, 2013, 126
Stat. 1848, provided that:

‘‘(a) RISK ASSESSMENTS FOR CONTRACTOR PERFORM-
ANCE IN OPERATIONAL OR CONTINGENCY PLANS.—The Sec-
retary of Defense shall require that a risk assessment
on reliance on contractors be included in operational or
contingency plans developed by a commander of a com-
batant command in executing the responsibilities pre-
scribed in section 164 of title 10, United States Code.
Such risk assessments shall address, at a minimum, the
potential risks listed in subsection (c).

‘“(b) COMPREHENSIVE RISK ASSESSMENTS AND MITIGA-
TION PLANS FOR CONTRACTOR PERFORMANCE IN SUPPORT
OF OVERSEAS CONTINGENCY OPERATIONS.—

‘(1) IN GENERAL.—Subject to paragraphs (2) and (3),
not later than six months after the commencement
or designation of a contingency operation outside the
United States that includes or is expected to include
combat operations, the head of each covered agency
shall perform a comprehensive risk assessment and
develop a risk mitigation plan for operational and po-
litical risks associated with contractor performance
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of critical functions in support of the operation for

such covered agency.

‘“(2) EXCEPTIONS.—Except as provided in paragraph
(3), a risk assessment and risk mitigation plan shall
not be required under paragraph (1) for an overseas
contingency operation if—

‘“(A) the operation is not expected to continue for
more than one year; and

‘“(B) the total amount of obligations for contracts
for support of the operation for the covered agency
is not expected to exceed $250,000,000.

‘“(3) TERMINATION OF EXCEPTIONS.—Notwithstanding
paragraph (2), the head of a covered agency shall per-
form a risk assessment and develop a risk mitigation
plan under paragraph (1) for an overseas contingency
operation with regard to which a risk assessment and
risk mitigation plan has not previously been per-
formed under paragraph (1) not later than 60 days
after the date on which—

‘“(A) the operation has continued for more than
one year; or

‘“(B) the total amount of obligations for contracts
for support of the operation for the covered agency
exceeds $250,000,000.

‘‘(c) COMPREHENSIVE RISK ASSESSMENTS.—A compre-
hensive risk assessment under subsection (b) shall con-
sider, at a minimum, risks relating to the following:

‘(1) The goals and objectives of the operation (such
as risks from contractor behavior or performance
that may injure innocent members of the local popu-
lation or offend their sensibilities).

‘“(2) The continuity of the operation (such as risks
from contractors refusing to perform or being unable
to perform when there may be no timely replace-
ments available).

‘(8) The safety of military and civilian personnel of
the United States if the presence or performance of
contractor personnel creates unsafe conditions or in-
vites attack.

‘“(4) The safety of contractor personnel employed by
the covered agency.

‘“(5) The managerial control of the Government
over the operation (such as risks from over-reliance
on contractors to monitor other contractors or inad-
equate means for Government personnel to monitor
contractor performance).

‘“(6) The critical organic or core capabilities of the
Government, including critical knowledge or institu-
tional memory of key operations areas and subject-
matter expertise.

“(7T) The ability of the Government to control costs,
avoid organizational or personal conflicts of interest,
and minimize waste, fraud, and abuse.

“(d) RISK MITIGATION PLANS.—A risk mitigation plan
under subsection (b) shall include, at a minimum, the
following:

‘(1) For each high-risk area identified in the com-
prehensive risk assessment for the operation per-
formed under subsection (b)—

‘“(A) specific actions to mitigate or reduce such
risk, including the development of alternative ca-
pabilities to reduce reliance on contractor perform-
ance of critical functions;

‘“(B) measurable milestones for the implementa-
tion of planned risk mitigation or risk reduction
measures; and

‘“(C) a process for monitoring, measuring, and
documenting progress in mitigating or reducing
risk.

‘(2) A continuing process for identifying and ad-
dressing new and changed risks arising in the course
of the operation, including the periodic reassessment
of risks and the development of appropriate risk
mitigation or reduction plans for any new or changed
high-risk area identified.

‘‘(e) CRITICAL FUNCTIONS.—For purposes of this sec-
tion, critical functions include, at a minimum, the fol-
lowing:

‘(1) Private security functions, as that term is de-
fined in section 864(a)(6) of the National Defense Au-
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thorization Act for Fiscal Year 2008 [Pub. L. 110-181]

(10 U.S.C. 2302 note).

‘(2) Training and advising Government personnel,
including military and security personnel, of a host
nation.

“(3) Conducting intelligence or information oper-
ations.

‘“(4) Any other functions that are closely associated
with inherently governmental functions, including
the functions set forth in section 7.503(d) of the Fed-
eral Acquisition Regulation.

“(5) Any other functions that are deemed critical to
the success of the operation.

‘“(f) COVERED AGENCY.—In this section, the term ‘cov-
ered agency’ means the Department of Defense, the De-
partment of State, and the United States Agency for
International Development.”’

REQUIREMENT FOR FOCUS ON URGENT OPERATIONAL
NEEDS AND RAPID ACQUISITION

Pub. L. 112-239, div. A, title IX, §902, Jan. 2, 2013, 126
Stat. 1865, which related to the designation and respon-
sibilities of the senior official responsible for leading
the Department’s actions on urgent operational needs
and rapid acquisition, was repealed by Pub. L. 115-232,
div. A, title VIII, §811(g), Aug. 13, 2018, 132 Stat. 1846.

PROCUREMENT OF TENTS OR OTHER TEMPORARY
STRUCTURES

Pub. L. 112-81, div. A, title III, §368, Dec. 31, 2011, 125
Stat. 1381, provided that:

‘“‘(a) IN GENERAL.—In procuring tents or other tem-
porary structures for use by the Armed Forces, and in
establishing or maintaining an alternative source for
such tents and structures, the Secretary of Defense
shall award contracts that provide the best value to the
United States. In determining the best value to the
United States under this section, the Secretary shall
consider the total life-cycle costs of such tents or
structures, including the costs associated with any
equipment or fuel needed to heat or cool such tents or
structures.

‘“(b) INTERAGENCY PROCUREMENT.—The requirements
of this section shall apply to any agency or department
of the United States that procures tents or other tem-
porary structures on behalf of the Department of De-
fense.”

INCLUSION OF DATA ON CONTRACTOR PERFORMANCE IN
PAST PERFORMANCE DATABASES FOR SOURCE SELEC-
TION DECISIONS

Pub. L. 112-81, div. A, title VIII, §806, Dec. 31, 2011, 125
Stat. 1487, as amended by Pub. L. 112-239, div. A, title
X, §1076(a)(11), Jan. 2, 2013, 126 Stat. 1948; Pub. L. 116-92,
div. A, title IX, §902(35), Dec. 20, 2019, 133 Stat. 1547, pro-
vided that:

‘“(a) STRATEGY ON INCLUSION REQUIRED.—Not later
than 180 days after the date of the enactment of this
Act [Dec. 31, 2011], the Under Secretary of Defense for
Acquisition and Sustainment shall develop a strategy
for ensuring that timely, accurate, and complete infor-
mation on contractor performance is included in past
performance databases used for making source selec-
tion decisions.

‘“(b) ELEMENTS.—The strategy required by subsection
(a) shall, at a minimum—

‘(1) establish standards for the timeliness and com-
pleteness of past performance submissions for pur-
poses of databases described in subsection (a);

‘“(2) assign responsibility and management account-
ability for the completeness of past performance sub-
missions for such purposes; and

‘“(3) ensure that past performance submissions for
such purposes are consistent with award fee evalua-
tions in cases where such evaluations have been con-
ducted.

‘‘(c) CONTRACTOR COMMENTS.—Not later than 180 days
after the date of the enactment of this Act [Dec. 31,
2011], the Under Secretary of Defense for Acquisition
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and Sustainment shall revise the Defense Supplement
to the Federal Acquisition Regulation to require the
following:

‘(1) That affected contractors are provided, in a
timely manner, information on contractor perform-
ance to be included in past performance databases in
accordance with subsection (a).

‘(2) That such contractors are afforded up to 14 cal-
endar days, from the date of delivery of the informa-
tion provided in accordance with paragraph (1), to
submit comments, rebuttals, or additional informa-
tion pertaining to past performance for inclusion in
such databases.

‘“(3) That agency evaluations of contractor past
performance, including any information submitted
under paragraph (2), are included in the relevant past
performance database not later than the date that is
14 days after the date of delivery of the information
provided in accordance with paragraph (1).

‘‘(d) CONSTRUCTION.—Nothing in this section shall be
construed to prohibit a contractor from submitting
comments, rebuttals, or additional information per-
taining to past performance after the period described
in subsection (c¢)(2) has elapsed or to prohibit a contrac-
tor from challenging a past performance evaluation in
accordance with applicable laws, regulations, or proce-
dures.

‘“(e) COMPTROLLER GENERAL REPORT.—Not later than
18 months after the date of the enactment of this Act
[Dec. 31, 2011], the Comptroller General of the United
States shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] a report on the actions taken by the Under Sec-
retary of Defense for Acquisition and Sustainment pur-
suant to this section, including an assessment of the
extent to which such actions have achieved the objec-
tives of this section.”

DETECTION AND AVOIDANCE OF COUNTERFEIT
ELECTRONIC PARTS

Pub. L. 112-81, div. A, title VIII, §818(a)—(g), Dec. 31,
2011, 125 Stat. 1493-1496, as amended by Pub. L. 112-239,
div. A, title VIII, §833, Jan. 2, 2013, 126 Stat. 1844; Pub.
L. 113-291, div. A, title VIII, §817, Dec. 19, 2014, 128 Stat.
3432; Pub. L. 114-92, div. A, title VIII, §885, Nov. 25, 2015,
129 Stat. 948; Pub. L. 114-328, div. A, title VIII, §815,
Dec. 23, 2016, 130 Stat. 2271; Pub. L. 115-232, div. A, title
VIII, §812(b)(5), Aug. 13, 2018, 132 Stat. 1848, provided
that:

‘‘(a) ASSESSMENT OF DEPARTMENT OF DEFENSE POLI-
CIES AND SYSTEMS.—The Secretary of Defense shall con-
duct an assessment of Department of Defense acquisi-
tion policies and systems for the detection and avoid-
ance of counterfeit electronic parts.

“(b) ACTIONS FOLLOWING ASSESSMENT.—Not later
than 180 days after the date of the enactment of the
[probably should be ‘‘this’’] Act [Dec. 31, 2011], the Sec-
retary shall, based on the results of the assessment re-
quired by subsection (a)—

‘(1) establish Department-wide definitions of the
terms ‘counterfeit electronic part’ and ‘suspect coun-
terfeit electronic part’, which definitions shall in-
clude previously used parts represented as new;

‘(2) issue or revise guidance applicable to Depart-
ment components engaged in the purchase of elec-
tronic parts to implement a risk-based approach to
minimize the impact of counterfeit electronic parts
or suspect counterfeit electronic parts on the Depart-
ment, which guidance shall address requirements for
training personnel, making sourcing decisions, ensur-
ing traceability of parts, inspecting and testing parts,
reporting and quarantining counterfeit electronic
parts and suspect counterfeit electronic parts, and
taking corrective actions (including actions to re-
cover costs as described in subsection (¢)(2));

‘“(3) issue or revise guidance applicable to the De-
partment on remedial actions to be taken in the case
of a supplier who has repeatedly failed to detect and
avoid counterfeit electronic parts or otherwise failed
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to exercise due diligence in the detection and avoid-
ance of such parts, including consideration of wheth-
er to suspend or debar a supplier until such time as
the supplier has effectively addressed the issues that
led to such failures;

‘“(4) establish processes for ensuring that Depart-
ment personnel who become aware of, or have reason
to suspect, that any end item, component, part, or
material contained in supplies purchased by or for
the Department contains counterfeit electronic parts
or suspect counterfeit electronic parts provide a re-
port in writing within 60 days to appropriate Govern-
ment authorities and to the Government-Industry
Data Exchange Program (or a similar program des-
ignated by the Secretary); and

““(5) establish a process for analyzing, assessing, and
acting on reports of counterfeit electronic parts and
suspect counterfeit electronic parts that are submit-
ted in accordance with the processes under paragraph
4.

““(c) REGULATIONS.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary shall revise the Department of Defense
Supplement to the Federal Acquisition Regulation to
address the detection and avoidance of counterfeit
electronic parts.

‘“(2) CONTRACTOR RESPONSIBILITIES.—The revised
regulations issued pursuant to paragraph (1) shall
provide that—

““(A) covered contractors who supply electronic
parts or products that include electronic parts are
responsible for detecting and avoiding the use or in-
clusion of counterfeit electronic parts or suspect
counterfeit electronic parts in such products and
for any rework or corrective action that may be re-
quired to remedy the use or inclusion of such parts;
and

“(B) the cost of counterfeit electronic parts and
suspect counterfeit electronic parts and the cost of
rework or corrective action that may be required to
remedy the use or inclusion of such parts are not
allowable costs under Department contracts, un-
less—

‘(i) the covered contractor has an operational
system to detect and avoid counterfeit electronic
parts and suspect counterfeit electronic parts
that has been reviewed and approved by the De-
partment of Defense pursuant to subsection
(e)(2)(B);

‘“(ii) the counterfeit electronic parts or suspect
counterfeit electronic parts were provided to the
covered contractor as Government property in ac-
cordance with part 45 of the Federal Acquisition
Regulation or were obtained by the covered con-
tractor in accordance with regulations described
in paragraph (3); and

‘“(iii) the covered contractor discovers the coun-
terfeit electronic parts or suspect counterfeit
electronic parts and provides timely notice to the
Government pursuant to paragraph (4).

“(3) SUPPLIERS MEETING ANTICOUNTERFEITING RE-
QUIREMENTS.—The revised regulations issued pursu-
ant to paragraph (1) shall—

“(A) require that the Department and Depart-
ment contractors and subcontractors at all tiers—

‘(i) obtain electronic parts that are in produc-
tion or currently available in stock from the
original manufacturers of the parts or their au-
thorized dealers, or from suppliers identified as
suppliers that meet anticounterfeiting require-
ments in accordance with regulations issued pur-
suant to subparagraph (C) or (D) and that obtain
such parts exclusively from the original manufac-
turers of the parts or their authorized dealers;

‘‘(ii) obtain electronic parts that are not in pro-
duction or currently available in stock from sup-
pliers identified as suppliers that meet anti-
counterfeiting requirements in accordance with
regulations issued pursuant to subparagraph (C)
or (D); and
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‘(iii) obtain electronic parts from alternate
suppliers if such parts are not available from
original manufacturers, their authorized dealers,
or suppliers identified as suppliers that meet
anticounterfeiting requirements in accordance
with regulations prescribed pursuant to subpara-
graph (C) or (D);

‘(B) establish requirements for notification of
the Department, and for inspection, testing, and
authentication of electronic parts that the Depart-
ment or a Department contractor or subcontractor
obtains from any source other than a source de-
scribed in clause (i) or (ii) of subparagraph (A), if
obtaining the electronic parts in accordance with
such clauses is not possible;

‘(C) establish qualification requirements, con-
sistent with the requirements of section 2319 of
title 10, United States Code, pursuant to which the
Department may identify suppliers that have ap-
propriate policies and procedures in place to detect
and avoid counterfeit electronic parts and suspect
counterfeit electronic parts; and

‘(D) authorize Department contractors and sub-
contractors to identify and use additional suppliers
that meet anticounterfeiting requirements, pro-
vided that—

‘(i) the standards and processes for identifying
such suppliers comply with established industry
standards;

‘“(ii) the contractor or subcontractor assumes
responsibility for the authenticity of parts pro-
vided by such suppliers as provided in paragraph
(2); and

‘‘(iii) the selection of such suppliers is subject
to review, audit, and approval by appropriate De-
partment officials.

‘“(4) REPORTING REQUIREMENT.—The revised regula-
tions issued pursuant to paragraph (1) shall require
that any Department contractor or subcontractor
who becomes aware, or has reason to suspect, that
any end item, component, part, or material contained
in supplies purchased by the Department, or pur-
chased by a contractor or subcontractor for delivery
to, or on behalf of, the Department, contains counter-
feit electronic parts or suspect counterfeit electronic
parts report in writing within 60 days to appropriate
Government authorities and the Government-Indus-
try Data Exchange Program (or a similar program
designated by the Secretary).

‘“(6) CONSTRUCTION OF COMPLIANCE WITH REPORTING
REQUIREMENT.—A Department contractor or sub-
contractor that provides a written report required
under this subsection shall not be subject to civil li-
ability on the basis of such reporting, provided the
contractor or subcontractor made a reasonable effort
to determine that the end item, component, part, or
material concerned contained counterfeit electronic
parts or suspect counterfeit electronic parts.

‘(d) INSPECTION PROGRAM.—The Secretary of Home-
land Security shall establish and implement a risk-
based methodology for the enhanced targeting of elec-
tronic parts imported from any country, after consulta-
tion with the Secretary of Defense as to sources of
counterfeit electronic parts and suspect counterfeit
electronic parts in the supply chain for products pur-
chased by the Department of Defense.

‘‘(e) IMPROVEMENT OF CONTRACTOR SYSTEMS FOR DE-
TECTION AND AVOIDANCE OF COUNTERFEIT ELECTRONIC
PARTS.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this Act [Dec. 31, 2011], the
Secretary of Defense shall implement a program to
enhance contractor detection and avoidance of coun-
terfeit electronic parts.

‘“(2) ELEMENTS.—The program implemented pursu-
ant to paragraph (1) shall—

‘“(A) require covered contractors that supply elec-
tronic parts or systems that contain electronic
parts to establish policies and procedures to elimi-
nate counterfeit electronic parts from the defense
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supply chain, which policies and procedures shall
address—

‘(i) the training of personnel;

‘(ii) the inspection and testing of electronic

parts;

‘“(iii) processes to abolish counterfeit parts pro-
liferation;

‘“(iv) mechanisms to enable traceability of
parts;

“(v) the use of suppliers that meet applicable
anticounterfeiting requirements;

“(vi) the reporting and quarantining of counter-
feit electronic parts and suspect counterfeit elec-
tronic parts;

“(vii) methodologies to identify suspect coun-
terfeit parts and to rapidly determine if a suspect
counterfeit part is, in fact, counterfeit;

“‘(viii) the design, operation, and maintenance
of systems to detect and avoid counterfeit elec-
tronic parts and suspect counterfeit electronic
parts; and

‘“(ix) the flow down of counterfeit avoidance and
detection requirements to subcontractors; and
‘(B) establish processes for the review and ap-

proval of contractor systems for the detection and

avoidance of counterfeit electronic parts and sus-
pect counterfeit electronic parts, which processes
shall be comparable to the processes established for
contractor business systems under section 893 of
the Ike Skelton National Defense Authorization

Act for Fiscal Year 2011 (Public Law 111-383; 124

Stat. 4311; 10 U.S.C. 2302 note).

‘“(f) DEFINITIONS.—In subsections (a) through (e) of
this section:

‘(1) The term ‘covered contractor’ has the meaning
given that term in section 893(f)(2) of the Ike Skelton
National Defense Authorization Act for Fiscal Year
2011.

‘“(2) The term ‘electronic part’ means an integrated
circuit, a discrete electronic component (including,
but not limited to, a transistor, capacitor, resistor,
or diode), or a circuit assembly.”’

[(g) Repealed. Pub. L. 115-232, div. A, title VIII,
§812(b)(5), Aug. 13, 2018, 132 Stat. 1848.]

REACH-BACK CONTRACTING AUTHORITY FOR OPERATION
ENDURING FREEDOM AND OPERATION NEW DAWN

Pub. L. 112-81, div. A, title VIII, §843, Dec. 31, 2011, 125
Stat. 1514, as amended by Pub. L. 116-92, div. A, title
IX, §902(36), Dec. 20, 2019, 133 Stat. 15647, provided that:

“‘(a) AUTHORITY TO DESIGNATE LEAD CONTRACTING AC-
TIVITY.—The Under Secretary of Defense for Acquisi-
tion and Sustainment may designate a single contract-
ing activity inside the United States to act as the lead
contracting activity with authority for use of domestic
capabilities in support of overseas contracting for Op-
eration Enduring Freedom and Operation New Dawn.
The contracting activity so designated shall be known
as the ‘lead reach-back contracting authority’ for such
operations.

“(b) LIMITED AUTHORITY FOR USE OF OUTSIDE-THE-
UNITED-STATES-THRESHOLDS.—The head of the contract-
ing authority designated pursuant to subsection (a)
may, when awarding a contract inside the United
States for performance in the theater of operations for
Operation Enduring Freedom or Operation New Dawn,
use the overseas increased micro-purchase threshold
and the overseas increased simplified acquisition
threshold in the same manner and to the same extent
as if the contract were to be awarded and performed
outside the United States.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘overseas increased micro-purchase
threshold’ means the amount specified in paragraph
(1)(B) of section 1903(b) of title 41, United States Code.

‘“(2) The term ‘overseas increased simplified acqui-
sition threshold’ means the amount specified in para-
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graph (2)(B) of section 1903(b) of title 41, United
States Code.”

COMPETITION AND REVIEW OF CONTRACTS FOR PROP-
ERTY OR SERVICES IN SUPPORT OF A CONTINGENCY
OPERATION

Pub. L. 112-81, div. A, title VIII, §844(a), (b), Dec. 31,
2011, 125 Stat. 1515, provided that:

‘‘(a) CONTRACTING GOALS.—Not later than 90 days
after the date of the enactment of this Act [Dec. 31,
2011], the Secretary of Defense shall—

‘(1) establish goals for competition in contracts
awarded by the Secretary of Defense for the procure-
ment of property or services to be used outside the
United States in support of a contingency operation;
and

‘(2) develop processes by which to measure and
monitor such competition, including in task-order
categories for services, construction, and supplies.
“(b) ANNUAL REVIEW OF CERTAIN CONTRACTS.—For

each year the Logistics Civil Augmentation Program
contract, or other similar omnibus contract awarded by
the Secretary of Defense for the procurement of prop-
erty or services to be used outside the United States in
support of a contingency operation, is in force, the Sec-
retary shall require a competition advocate of the De-
partment of Defense to conduct an annual review of
each such contract.”

CONTRACTS FOR COMMERCIAL IMAGING SATELLITE
CAPACITIES

Pub. L. 111-383, div. A, title I, §127, Jan. 7, 2011, 124
Stat. 4161, provided that:

‘‘(a) TELESCOPE REQUIREMENTS UNDER CONTRACTS
AFTER 2010.—Except as provided in subsection (b), any
contract for additional commercial imaging satellite
capability or capacity entered into by the Department
of Defense after December 31, 2010, shall require that
the imaging telescope providing such capability or ca-
pacity under such contract has an aperture of not less
than 1.5 meters.

“(b) WAIVER.—The Secretary of Defense may waive
the limitation in subsection (a) if—

‘(1) the Secretary submits to the congressional de-
fense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] written certification that the waiv-
er is in the national security interests of the United
States; and

‘“(2) a period of 30 days has elapsed following the
date on which the certification under paragraph (1) is
submitted.
¢“(c) CONTINUATION OF CURRENT CONTRACTS.—The limi-

tation in subsection (a) may not be construed to pro-
hibit or prevent the Secretary of Defense from continu-
ing or maintaining current commercial imaging sat-
ellite capability or capacity in orbit or under contract
by December 31, 2010.”

REVIEW OF ACQUISITION PROCESS FOR RAPID FIELDING
OF CAPABILITIES IN RESPONSE TO URGENT OPER-
ATIONAL NEEDS

Pub. L. 111-383, div. A, title VIII, §804, Jan. 7, 2011, 124
Stat. 42566, provided that:

‘“‘(a) REVIEW OF RAPID ACQUISITION PROCESS RE-
QUIRED.—

‘(1) IN GENERAL.—Not later than one year after the
date of the enactment of this Act [Jan. 7, 2011], the
Secretary of Defense shall complete a review of the
process for the fielding of capabilities in response to
urgent operational needs and submit a report on the
review to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives].

‘“(2) REVIEW AND REPORT REQUIREMENTS.—The re-
view pursuant to this section shall include consider-
ation of various improvements to the acquisition
process for rapid fielding of capabilities in response
to urgent operational needs. For each improvement,
the report on the review shall discuss—
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‘““(A) the Department’s review of the improve-
ment;

‘(B) if the improvement is being implemented by
the Department, a schedule for implementing the
improvement; and

“(C) if the improvement is not being implemented
by the Department, an explanation of why the im-
provement is not being implemented.

“(3) IMPROVEMENTS TO BE CONSIDERED.—The im-
provements that shall be considered during the re-
view are the following:

““(A) Providing a streamlined, expedited, and
tightly integrated iterative approach to—

‘(i) the identification and validation of urgent
operational needs;

‘‘(ii) the analysis of alternatives and identifica-
tion of preferred solutions;

‘‘(iii) the development and approval of appro-
priate requirements and acquisition documents;

“(iv) the identification and minimization of de-
velopment, integration, and manufacturing risks;

“(v) the consideration of operation and sustain-
ment costs;

‘“(vi) the allocation of appropriate funding; and

‘‘(vii) the rapid production and delivery of re-
quired capabilities.

‘“(B) Clearly defining the roles and responsibil-
ities of the Office of the Secretary of Defense, the
Joint Chiefs of Staff, the military departments, and
other components of the Department of Defense for
carrying out all phases of the process.

“(C) Designating a senior official within the Of-
fice of the Secretary of Defense with primary re-
sponsibility for making recommendations to the
Secretary on the use of the authority provided by
subsections (c¢) and (d) of section 806 of the Bob
Stump National Defense Authorization Act for Fis-
cal Year 2003 [Pub. L. 107-314] (10 U.S.C. 2302 note),
as amended by section 803 of this Act, in appro-
priate circumstances.

‘(D) Establishing a target date for the fielding of
a capability pursuant to each validated urgent
operational need.

“(BE) Implementing a system for—

‘(i) documenting key process milestones, such
as funding, acquisition, fielding, and assessment
decisions and actions; and

‘‘(ii) tracking the cost, schedule, and perform-
ance of acquisitions conducted pursuant to the
process.

‘“(F) Establishing a formal feedback mechanism
for the commanders of the combatant commands to
provide information to the Joint Chiefs of Staff and
senior acquisition officials on how well fielded solu-
tions are meeting urgent operational needs.

“(G) Establishing a dedicated source of funding
for the rapid fielding of capabilities in response to
urgent operational needs.

“(H) Issuing guidance to provide for the appro-
priate transition of capabilities acquired through
rapid fielding into the traditional budget, require-
ments, and acquisition process for purposes of con-
tracts for follow-on production, sustainment, and
logistics support.

“(I) Such other improvements as the Secretary
considers appropriate.

“(b) DISCRIMINATING URGENT OPERATIONAL NEEDS
FROM TRADITIONAL REQUIREMENTS.—

‘(1) EXPEDITED REVIEW PROCESS.—Not later than 270
days after the date of the enactment of this Act, the
Secretary shall develop and implement an expedited
review process to determine whether capabilities pro-
posed as urgent operational needs are appropriate for
fielding through the process for the rapid fielding of
capabilities or should be fielded through the tradi-
tional acquisition process.

‘“(2) ELEMENTS.—The review process developed and
implemented pursuant to paragraph (1) shall—

““(A) apply to the rapid fielding of capabilities in
response to joint urgent operational need state-
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ments and to other urgent operational needs state-

ments generated by the military departments and

the combatant commands;

‘(B) identify officials responsible for making de-
terminations described in paragraph (1);

‘“(C) establish appropriate time periods for mak-
ing such determinations;

‘(D) set forth standards and criteria for making
such determinations based on considerations of ur-
gency, risk, and life-cycle management;

‘“(E) establish appropriate thresholds for the ap-
plicability of the review process, or of elements of
the review process; and

‘“(F) authorize appropriate officials to make ex-
ceptions from standards and criteria established
under subparagraph (D) in exceptional circum-
stances.

‘/(3) COVERED CAPABILITIES.—The review process de-
veloped and implemented pursuant to paragraph (1)
shall provide that, subject to such exceptions as the
Secretary considers appropriate for purposes of this
section, the acquisition process for rapid fielding of
capabilities in response to urgent operational needs
is appropriate only for capabilities that—

‘“(A) can be fielded within a period of two to 24
months;

“(B) do not require substantial development ef-
fort;

‘“(C) are based on technologies that are proven
and available; and

‘(D) can appropriately be acquired under fixed
price contracts.

‘“(4) INCLUSION IN REPORT.—The Secretary shall in-
clude a description of the expedited review process
implemented pursuant to paragraph (1) in the report
required by subsection (a).”

STANDARDS AND CERTIFICATION FOR PRIVATE SECURITY
CONTRACTORS

Pub. L. 111-383, div. A, title VIII, §833, Jan. 7, 2011, 124
Stat. 4276, provided that:

‘‘(a) REVIEW OF THIRD-PARTY STANDARDS AND CERTIFI-
CATION PROCESSES.—Not later than 90 days after the
date of the enactment of this Act [Jan. 7, 2011], the Sec-
retary of Defense shall—

‘(1) determine whether the private sector has de-
veloped—

‘“(A) operational and business practice standards
applicable to private security contractors; and

‘“(B) third-party certification processes for deter-
mining whether private security contractors adhere
to standards described in subparagraph (A); and

‘(2) review any standards and processes identified
pursuant to paragraph (1) to determine whether the
application of such standards and processes will make
a substantial contribution to the successful perform-
ance of private security functions in areas of combat
operations or other significant military operations.
“‘(b) REVISED REGULATIONS.—Not later than 270 days

after the date of the enactment of this Act, the Sec-
retary of Defense shall revise the regulations promul-
gated under section 862 of the National Defense Author-
ization Act for Fiscal Year 2008 (Public Law 110-181; 10
U.S.C. 2302 note) to ensure that such regulations—

‘(1) establish criteria for defining standard prac-
tices for the performance of private security func-
tions, which shall reflect input from industry rep-
resentatives as well as the Inspector General of the
Department of Defense; and

‘“(2) establish criteria for weapons training pro-
grams for contractors performing private security
functions, including minimum requirements for
weapons training programs of instruction and mini-
mum qualifications for instructors for such pro-
grams.

‘‘(c) INCLUSION OF THIRD-PARTY STANDARDS AND CER-
TIFICATIONS IN REVISED REGULATIONS.—

‘(1) STANDARDS.—If the Secretary determines that
the application of operational and business practice
standards identified pursuant to subsection (a)(1)(A)
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will make a substantial contribution to the success-
ful performance of private security functions in areas
of combat operations or other significant military
operations, the revised regulations promulgated pur-
suant to subsection (b) shall incorporate a require-
ment to comply with such standards, subject to such
exceptions as the Secretary may determine to be nec-
essary.

‘“(2) CERTIFICATIONS.—If the Secretary determines
that the application of a third-party certification
process identified pursuant to subsection (a)(1)(B)
will make a substantial contribution to the success-
ful performance of private security functions in areas
of combat operations or other significant military
operations, the revised regulations promulgated pur-
suant to subsection (b) may provide for the consider-
ation of such certifications as a factor in the evalua-
tion of proposals for award of a covered contract for
the provision of private security functions, subject to
such exceptions as the Secretary may determine to
be necessary.

‘‘(d) DEFINITIONS.—In this section:

‘(1) COVERED CONTRACT.—The term ‘covered con-
tract’ means—

““(A) a contract of the Department of Defense for
the performance of services;

‘(B) a subcontract at any tier under such a con-
tract; or

“(C) a task order or delivery order issued under
such a contract or subcontract.

‘“(2) CONTRACTOR.—The term ‘contractor’ means,
with respect to a covered contract, the contractor or
subcontractor carrying out the covered contract.

‘“(3) PRIVATE SECURITY FUNCTIONS.—The term ‘pri-
vate security functions’ means activities engaged in
by a contractor under a covered contract as follows:

“(A) Guarding of personnel, facilities, or property
of a Federal agency, the contractor or subcontrac-
tor, or a third party.

“(B) Any other activity for which personnel are
required to carry weapons in the performance of
their duties.

‘“(e) EXCEPTION.—The requirements of this section
shall not apply to contracts entered into by elements of
the intelligence community in support of intelligence
activities.”

PILOT PROGRAM ON ACQUISITION OF MILITARY PURPOSE
NONDEVELOPMENTAL ITEMS

Pub. L. 111-383, div. A, title VIII, §866(a)-(f), Jan. 7,
2011, 124 Stat. 4296-4298, as amended by Pub. L. 113-66,
div. A, title VIII, §814, Dec. 26, 2013, 127 Stat. 808; Pub.
L. 113-291, div. A, title X, §1071(b)(1)(B), Dec. 19, 2014, 128
Stat. 3505; Pub. L. 114-92, div. A, title VIII, §892, Nov.
25, 2015, 129 Stat. 952; Pub. L. 115-91, div. A, title X,
§1051(p)(3), Dec. 12, 2017, 131 Stat. 1564, provided that:

“(a) PILOT PROGRAM AUTHORIZED.—

‘(1) IN GENERAL.—The Secretary of Defense may
carry out a pilot program to assess the feasability
[sic] and advisability of acquiring military purpose
nondevelopmental items in accordance with this sec-
tion.

‘“(2) SCOPE OF PROGRAM.—Under the pilot program,
the Secretary may enter into contracts for the acqui-
sition of military purpose nondevelopmental items in
accordance with the requirements set forth in sub-
section (b).

‘“(b) CONTRACT REQUIREMENTS.—Each contract en-
tered into under the pilot program—

‘“(1) shall be a firm, fixed price contract, or a firm,
fixed price contract with an economic price adjust-
ment clause;

‘“(2) shall be in an amount not
$100,000,000, including all options;

““(3) shall provide—

“(A) for the delivery of an initial lot of produc-
tion quantities of completed items not later than
nine months after the date of the award of such
contract; and

“(B) that failure to make delivery as provided for
under subparagraph (A) may result in the termi-
nation of such contract for default; and

in excess of
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‘“(4) shall be—

‘“(A) exempt from the requirement to submit cer-
tified cost or pricing data under section 2306a of
title 10, United States Code, and the cost account-
ing standards under chapter 15 of title 41, United
States Code; and

‘“(B) subject to the requirement to provide data
other than certified cost or pricing data for the pur-
pose of price reasonableness determinations, as pro-
vided in section 2306a(d) of title 10, United States
Code.

‘‘(c) REGULATIONS.—If the Secretary establishes the
pilot program authorized under subsection (a), the Sec-
retary shall prescribe regulations governing such pilot
program. Such regulations shall be included in regula-
tions of the Department of Defense prescribed as part
of the Federal Acquisition Regulation and shall include
the contract clauses and procedures necessary to im-
plement such program.

“(d) PROGRAM ASSESSMENT.—If the Secretary estab-
lishes the pilot program authorized under subsection
(a), not later than four years after the date of the en-
actment of this Act, the Comptroller General of the
United States shall submit to the congressional defense
committees a report setting forth the assessment of the
Comptroller General of the extent to which the pilot
program—

‘(1) enabled the Department to acquire items that
otherwise might not have been available to the De-
partment;

‘“(2) assisted the Department in the rapid acquisi-
tion and fielding of capabilities needed to meet ur-
gent operational needs; and

‘“(3) protected the interests of the United States in
paying fair and reasonable prices for the item or
items acquired.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘military purpose nondevelopmental
item’ means a nondevelopmental item that meets a
validated military requirement, as determined in
writing by the responsible program manager, and has
been developed exclusively at private expense. For
purposes of this paragraph, an item shall not be con-
sidered to be developed exclusively at private expense
if development of the item was paid for in whole or
in part through—

‘“(A) independent research and development costs
or bid and proposal costs that have been reimbursed
directly or indirectly by a Federal agency or have
been submitted to a Federal agency for reimburse-
ment; or

“(B) foreign government funding.

‘(2) The term ‘nondevelopmental item’—

“(A) has the meaning given that term in section
110 of title 41, United States Code; and

‘(B) also includes previously developed items of
supply that require modifications other than those
customarily available in the commercial market-
place if such modifications are consistent with the
requirement in subsection (b)(3)(A).

““(3) The term ‘nontraditional defense contractor’
has the meaning given that term in section 2302(9) of
title 10, United States Code (as added by subsection

‘“(4) The terms ‘independent research and develop-
ments costs’ and ‘bid and proposal costs’ have the
meaning given such terms in section 31.205-18 of the
Federal Acquisition Regulation.

““(f) SUNSET.—

‘(1) IN GENERAL.—The authority to carry out the
pilot program shall expire on December 31, 2019.

¢“(2) CONTINUATION OF CURRENT CONTRACTS.—The ex-
piration under paragraph (1) of the authority to carry
out the pilot program shall not affect the validity of
any contract awarded under the pilot program before
the date of the expiration of the pilot program under
that paragraph.”’

CONTRACTOR BUSINESS SYSTEMS

Pub. L. 115-232, div. A, title VIII, §824(b), Aug. 13, 2018,
132 Stat. 1856, provided that: ‘“‘Not later than 120 days
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after the date of the enactment of this Act [Aug. 13,
2018], the Secretary of Defense shall revise the Defense
Federal Acquisition Regulation Supplement to conform
with the amendments to section 893 of the Ike Skelton
National Defense Authorization Act for Fiscal Year
2011 (Public Law 111-383; 10 U.S.C. 2302 note) made by
this section.”

Pub. L. 111-383, div. A, title VIIL, §893, Jan. 7, 2011, 124
Stat. 4311, as amended by Pub. L. 112-81, div. A, title
VIII, §816, Dec. 31, 2011, 125 Stat. 1493; Pub. L. 113-291,
div. A, title X, §1071(b)(1)(C), Dec. 19, 2014, 128 Stat. 3505;
Pub. L. 114-328, div. A, title VIII, §893, Dec. 23, 2016, 130
Stat. 2324; Pub. L. 11591, div. A, title X, §1081(d)(8),
Dec. 12, 2017, 131 Stat. 1600; Pub. L. 115-232, div. A, title
VIII, §824(a), Aug. 13, 2018, 132 Stat. 1856, provided that:

‘“(a) IMPROVEMENT PROGRAM.—The Secretary of De-
fense shall develop and initiate a program for the im-
provement of contractor business systems to ensure
that such systems provide timely, reliable information
for the management of Department of Defense pro-
grams by the contractor and by the Department.

“(b) APPROVAL OR DISAPPROVAL OF BUSINESS SYS-
TEMS.—The program developed pursuant to subsection
(a) shall—

‘(1) include clear and specific business system re-
quirements that are identified and made publicly
available for each type of contractor business system
covered by the program;

‘“(2) establish a process for reviewing contractor
business systems and identifying significant defi-
ciencies in such systems;

‘“(3) identify officials of the Department of Defense
who are responsible for the approval or disapproval of
contractor business systems;

‘“(4) provide for the approval of any contractor busi-
ness system that does not have a significant defi-
ciency; and

‘“(5) provide for—

““(A) the disapproval of any contractor business
system that has a significant deficiency; and

‘(B) reduced reliance on, and enhanced scrutiny
of, data provided by a contractor business system
that has been disapproved.

‘“(c) REVIEW BY THIRD-PARTY INDEPENDENT AUDI-
TORS.—The review process for contractor business sys-
tems pursuant to subsection (b)(2) shall—

‘(1) if a registered public accounting firm attests to
the internal control assessment of a contractor, pur-
suant to section 404(b) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7262(b)), allow the contractor, subject
to paragraph (3), to submit certified documentation
from such registered public accounting firm that the
contractor business systems of the contractor meet
the business system requirements referred to in sub-
section (b)(1) and to thereby eliminate the need for
further review of the contractor business systems by
the Secretary of Defense;

‘“(2) limit the review, subject to paragraph (3), of
the contractor business systems of a contractor that
is not a covered contractor to confirming that the
contractor uses the same contractor business system
for its Government and commercial work and that
the outputs of the contractor business system based
on statistical sampling are reasonable; and

‘“(3) allow a milestone decision authority to require
a review of a contractor business system of a contrac-
tor that submits documentation pursuant to para-
graph (1) or that is not a covered contractor after de-
termining in writing that such a review is necessary
to appropriately manage contractual risk.

‘(d) REMEDIAL ACTIONS.—The program developed pur-
suant to subsection (a) shall provide the following:

‘(1) In the event a contractor business system is
disapproved pursuant to subsection (b)(5), appropriate
officials of the Department of Defense will be avail-
able to work with the contractor to develop a correc-
tive action plan defining specific actions to be taken
to address the significant deficiencies identified in
the system and a schedule for the implementation of
such actions.



§2302

‘“(2) An appropriate official of the Department of
Defense may withhold up to 10 percent of progress
payments, performance-based payments, and interim
payments under covered contracts from a covered
contractor, as needed to protect the interests of the
Department and ensure compliance, if one or more of
the contractor business systems of the contractor has
been disapproved pursuant to subsection (b)(5) and
has not subsequently received approval.

¢(3) The amount of funds to be withheld under para-
graph (2) shall be reduced if a contractor adopts an ef-
fective corrective action plan pursuant to paragraph
(1) and is effectively implementing such plan.

‘‘(e) GUIDANCE AND TRAINING.—The program developed
pursuant to subsection (a) shall provide guidance and
training to appropriate government officials on the
data that is produced by contractor business systems
and the manner in which such data should be used to
effectively manage Department of Defense programs.

‘“(f) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to prohibit an official of the Depart-
ment of Defense from reviewing, approving, or dis-
approving a contractor business system pursuant to
any applicable law or regulation in force as of the date
of the enactment of this Act during the period between
the date of the enactment of this Act and the date on
which the Secretary implements the requirements of
this section with respect to such system.

‘‘(g) DEFINITIONS.—In this section:

‘(1) The term ‘contractor business system’ means
an accounting system, estimating system, purchasing
system, earned value management system, material
management and accounting system, or property
management system of a contractor.

‘“(2) The term ‘covered contractor’ means a contrac-
tor that has covered contracts with the United States
Government accounting for greater than 1 percent of
its total gross revenue, except that the term does not
include any contractor that is exempt, under section
1502 of title 41, United States Code, or regulations im-
plementing that section, from using full cost ac-
counting standards established in that section.

‘“(3) The term ‘covered contract’ means a contract
that is subject to the cost accounting standards pro-
mulgated pursuant to section 1502 of title 41, United
States Code, that could be affected if the data pro-
duced by a contractor business system has a signifi-
cant deficiency.

‘“(4) The term ‘significant deficiency’, in the case of
a contractor business system, means a shortcoming
in the system that materially affects the ability of
officials of the Department of Defense and the con-
tractor to rely upon information produced by the sys-
tem that is needed for management purposes.

‘“(5) The term ‘approved purchasing system’ has the
meaning given the term in section 44.101 of the Fed-
eral Acquisition Regulation (or any similar regula-
tion).

“(h) DEFENSE CONTRACT AUDIT AGENCY LEGAL RE-
SOURCES AND EXPERTISE.—

‘(1) REQUIREMENT.—The Secretary of Defense shall
ensure that—

‘“(A) the Defense Contract Audit Agency has suffi-
cient legal resources and expertise to conduct its
work in compliance with applicable Department of
Defense policies and procedures; and

“(B) such resources and expertise are provided in
a manner that is consistent with the audit inde-
pendence of the Defense Contract Audit Agency.
‘(2) REPORT.—Not later than 180 days after the date

of the enactment of this Act, the Secretary shall sub-
mit to the Committees on Armed Services of the Sen-
ate and the House of Representatives a report on the
steps taken to comply with the requirements of this
subsection.

‘(i) CONSENT TO SUBCONTRACT.—If the contractor on a
Department of Defense contract requiring a contract-
ing officer’s written consent prior to the contractor en-
tering into a subcontract has an approved purchasing
system, the contracting officer may not withhold such
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consent without the written approval of the program
manager.”’

[Pub. L. 115-91, div. A, title X, §1081(d), Dec. 12, 2017,
131 Stat. 1599, provided that the amendment made by
section 1081(d)(8) to section 893(c) of Pub. L. 114-328
(which amended section 893 of Pub. L. 111-383, set out
above) is effective as of Dec. 23, 2016, and as if included
in Pub. L. 114-328 as enacted.]

LIFE-CYCLE MANAGEMENT AND PRODUCT SUPPORT

Pub. L. 111-84, div. A, title VIII, §805, Oct. 28, 2009, 123
Stat. 2403, which directed the Secretary of Defense to
issue comprehensive guidance on life-cycle manage-
ment and the development and implementation of prod-
uct support strategies for major weapon systems and
required each major weapon system to be supported by
a product support manager, was repealed by Pub. L.
112-239, div. A, title VIII, §823(b), Jan. 2, 2013, 126 Stat.
1832.

CONTRACT AUTHORITY FOR ADVANCED COMPONENT
DEVELOPMENT OR PROTOTYPE UNITS

Pub. L. 111-84, div. A, title VIII, §819, Oct. 28, 2009, 123
Stat. 2409, as amended by Pub. L. 113-291, div. A, title
VIII, §811, Dec. 19, 2014, 128 Stat. 3428, which authorized
certain contracts for advanced component development
or prototype units, was repealed by Pub. L. 115-91, div.
A, title VIII, §861(b), Dec. 12, 2017, 131 Stat. 1494.

CONGRESSIONAL EARMARKS

Pub. L. 111-84, div. A, title X, §1062, Oct. 28, 2009, 123
Stat. 2468, provided that:

‘‘(a) REPORT ON RECURRING EARMARKS.—

‘(1) REPORT REQUIRED.—Not later than 90 days after
the date of the enactment of this Act [Oct. 28, 2009],
the Secretary of Defense shall submit to the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a report regarding covered
earmarks.

‘(2) ELEMENTS.—The report required by paragraph
(1) shall include the following:

““(A) An identification of each covered earmark
that has been included in a national defense author-
ization Act for three or more consecutive fiscal
years as of the date of the enactment of this Act.

“(B) A description of the extent to which com-
petitive or merit-based procedures were used to
award funding, or to enter into a contract, grant, or
other agreement, pursuant to each covered ear-
mark.

“(C) An identification of the specific contracting
vehicle used for each covered earmark.

‘(D) In the case of any covered earmark for which
competitive or merit-based procedures were not
used to award funding, or to enter into the con-
tract, grant, or other agreement, a statement of the
reasons competitive or merit-based procedures were
not used.

“(b) DOD INSPECTOR GENERAL AUDIT OF CONGRES-
SIONAL EARMARKS.—The Inspector General of the De-
partment of Defense shall conduct an audit of con-
tracts, grants, or other agreements pursuant to con-
gressional earmarks of Department of Defense funds to
determine whether or not the recipients of such ear-
marks are complying with requirements of Federal law
on the use of appropriated funds to influence, whether
directly or indirectly, congressional action on any leg-
islation or appropriation matter pending before Con-
gress.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘congressional earmark’ means any
congressionally directed spending item (Senate) or
congressional earmark (House of Representatives) on
a list published in compliance with rule XLIV of the
Standing Rules of the Senate or rule XXI of the Rules
of the House of Representatives.

‘“(2) The term ‘covered earmark’ means any con-
gressional earmark identified in the joint explana-
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tory statement to accompany the Duncan Hunter Na-
tional Defense Authorization Act for Fiscal Year 2009
(Public Law 110-417) that was printed in the Congres-
sional Record on September 23, 2008.

‘“(3) The term ‘national defense authorization Act’
means an Act authorizing funds for a fiscal year for
the military activities of the Department of Defense,
and for other purposes.”’

CONSIDERATION OF TRADE-OFFS AMONG COST, SCHED-
ULE, AND PERFORMANCE OBJECTIVES IN DEPARTMENT
OF DEFENSE ACQUISITION PROGRAMS

Pub. L. 111-23, title II, §201(a), May 22, 2009, 123 Stat.
1719, provided that:

“(1) IN GENERAL.—The Secretary of Defense shall en-
sure that mechanisms are developed and implemented
to require consideration of trade-offs among cost,
schedule, and performance objectives as part of the
process for developing requirements for Department of
Defense acquisition programs.

‘(2) ELEMENTS.—The mechanisms required under this
subsection shall ensure, at a minimum, that—

““(A) Department of Defense officials responsible for
acquisition, budget, and cost estimating functions
are provided an appropriate opportunity to develop
estimates and raise cost and schedule matters before
performance objectives are established for capabili-
ties for which the Chairman of the Joint Require-
ments Oversight Council is the validation authority;
and

‘“(B) the process for developing requirements is
structured to enable incremental, evolutionary, or
spiral acquisition approaches, including the deferral
of technologies that are not yet mature and capabili-
ties that are likely to significantly increase costs or
delay production until later increments or spirals.”’

AWARDS FOR DEPARTMENT OF DEFENSE PERSONNEL FOR
EXCELLENCE IN THE ACQUISITION OF PRODUCTS AND
SERVICES

Pub. L. 111-23, title III, §301, May 22, 2009, 123 Stat.
1730, provided that:

‘‘(a) IN GENERAL.—Not later than 180 days after the
date of the enactment of this Act [May 22, 2009], the
Secretary of Defense shall commence carrying out a
program to recognize excellent performance by individ-
uals and teams of members of the Armed Forces and ci-
vilian personnel of the Department of Defense in the
acquisition of products and services for the Department
of Defense.

‘“(b) ELEMENTS.—The program required by subsection
(a) shall include the following:

‘(1) Procedures for the nomination by the person-
nel of the military departments and the Defense
Agencies of individuals and teams of members of the
Armed Forces and civilian personnel of the Depart-
ment of Defense for eligibility for recognition under
the program.

‘(2) Procedures for the evaluation of nominations
for recognition under the program by one or more
panels of individuals from the Government, aca-
demia, and the private sector who have such exper-
tise, and are appointed in such manner, as the Sec-
retary shall establish for purposes of the program.
“(c) AWARD OF CASH BONUSES.—As part of the pro-

gram required by subsection (a), the Secretary may
award to any individual recognized pursuant to the pro-
gram a cash bonus authorized by any other provision of
law to the extent that the performance of such individ-
ual so recognized warrants the award of such bonus
under such provision of law.”

TRUSTED DEFENSE SYSTEMS

Pub. L. 110-417, [div. A], title II, §254, Oct. 14, 2008, 122
Stat. 4402, as amended by Pub. L. 116-92, div. A, title
IX, §902(37), Dec. 20, 2019, 133 Stat. 1547, provided that:

‘‘(a) VULNERABILITY ASSESSMENT REQUIRED.—The Sec-
retary of Defense shall conduct an assessment of se-
lected covered acquisition programs to identify vulner-

TITLE 10—ARMED FORCES

§2302

abilities in the supply chain of each program’s elec-
tronics and information processing systems that poten-
tially compromise the level of trust in the systems.
Such assessment shall—

‘(1) identify vulnerabilities at multiple levels of
the electronics and information processing systems
of the selected programs, including microcircuits,
software, and firmware;

‘“(2) prioritize the potential vulnerabilities and ef-
fects of the various elements and stages of the system
supply chain to identify the most effective balance of
investments to minimize the effects of compromise;

‘“(3) provide recommendations regarding ways of
managing supply chain risk for covered acquisition
programs; and

‘“(4) identify the appropriate lead person, and sup-
porting elements, within the Department of Defense
for the development of an integrated strategy for
managing risk in the supply chain for covered acqui-
sition programs.

‘“(b) ASSESSMENT OF METHODS FOR VERIFYING THE
TRUST OF SEMICONDUCTORS PROCURED FROM COMMER-
CIAL SOURCES.—The Under Secretary of Defense for Ac-
quisition and Sustainment, in consultation with appro-
priate elements of the Department of Defense, the in-
telligence community, private industry, and academia,
shall conduct an assessment of various methods of veri-
fying the trust of semiconductors procured by the De-
partment of Defense from commercial sources for use
in mission-critical components of potentially vulner-
able defense systems. The assessment shall include the
following:

‘“(1) An identification of various methods of verify-
ing the trust of semiconductors, including methods
under development at the Defense Agencies, govern-
ment laboratories, institutions of higher education,
and in the private sector.

‘“(2) A determination of the methods identified
under paragraph (1) that are most suitable for the De-
partment of Defense.

‘“(3) An assessment of the additional research and
technology development needed to develop methods
of verifying the trust of semiconductors that meet
the needs of the Department of Defense.

‘“(4) Any other matters that the Under Secretary
considers appropriate.

““(c) STRATEGY REQUIRED.—

‘(1) IN GENERAL.—The lead person identified under
subsection (a)(4), in cooperation with the supporting
elements also identified under such subsection, shall
develop an integrated strategy—

‘“(A) for managing risk—

(i) in the supply chain of electronics and infor-
mation processing systems for covered acquisi-
tion programs; and

‘‘(ii) in the procurement of semiconductors; and
‘“(B) that ensures dependable, continuous, long-

term access and trust for all mission-critical semi-

conductors procured from both foreign and domes-
tic sources.

‘“(2) REQUIREMENTS.—At a minimum, the strategy
shall—

“(A) address the vulnerabilities identified by the
assessment under subsection (a);

“(B) reflect the priorities identified by such as-
sessment;

“(C) provide guidance for the planning, program-
ming, budgeting, and execution process in order to
ensure that covered acquisition programs have the
necessary resources to implement all appropriate
elements of the strategy:;

‘(D) promote the use of verification tools, as ap-
propriate, for ensuring trust of commercially ac-
quired systems;

‘“(E) increase use of trusted foundry services, as
appropriate; and

“(F) ensure sufficient oversight in implementa-
tion of the plan.

¢“(d) POLICIES AND ACTIONS FOR ASSURING TRUST IN IN-
TEGRATED CIRCUITS.—Not later than 180 days after the
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date of the enactment of this Act [Oct. 14, 2008], the
Secretary of Defense shall—

‘(1) develop policy requiring that trust assurance
be a high priority for covered acquisition programs in
all phases of the electronic component supply chain
and integrated circuit development and production
process, including design and design tools, fabrica-
tion of the semiconductors, packaging, final assem-
bly, and test;

‘(2) develop policy requiring that programs whose
electronics and information systems are determined
to be vital to operational readiness or mission effec-
tiveness are to employ trusted foundry services to
fabricate their custom designed integrated circuits,
unless the Secretary specifically authorizes other-
wise;

‘“(3) incorporate the strategies and policies of the
Department of Defense regarding development and
use of trusted integrated circuits into all relevant
Department directives and instructions related to the
acquisition of integrated circuits and programs that
use such circuits; and

‘“(4) take actions to promote the use and develop-
ment of tools that verify the trust in all phases of the
integrated circuit development and production proc-
ess of mission-critical parts acquired from non-trust-
ed sources.

‘‘(e) SUBMISSION TO CONGRESS.—Not later than 12
months after the date of the enactment of this Act
[Oct. 14, 2008], the Secretary of Defense shall submit to
the congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives]—

‘(1) the assessments required by subsections (a) and
(b);

‘(2) the strategy required by subsection (c); and

“(3) a description of the policies developed and ac-
tions taken under subsection (d).

‘“(f) DEFINITIONS.—In this section:

‘(1) The term ‘covered acquisition programs’ means
an acquisition program of the Department of Defense
that is a major system for purposes of section 2302(5)
of title 10, United States Code.

‘“(2) The terms ‘trust’ and ‘trusted’ refer, with re-
spect to electronic and information processing sys-
tems, to the ability of the Department of Defense to
have confidence that the systems function as in-
tended and are free of exploitable vulnerabilities, ei-
ther intentionally or unintentionally designed or in-
serted as part of the system at any time during its
life cycle.

““(3) The term ‘trusted foundry services’ means the
program of the National Security Agency and the De-
partment of Defense, or any similar program ap-
proved by the Secretary of Defense, for the develop-
ment and manufacture of integrated circuits for crit-
ical defense systems in secure industrial environ-
ments.”

INCREASE OF DOMESTIC BREEDING OF MILITARY
WORKING D0GS USED BY THE DEPARTMENT OF DEFENSE

Pub. L. 110-417, [div. A], title III, §358, Oct. 14, 2008,
122 Stat. 4427, as amended by Pub. L. 111-84, div. A, title
II1, §341, Oct. 28, 2009, 123 Stat. 2260; Pub. L. 111-383, div.
A, title X, §1075(e)(6), Jan. 7, 2011, 124 Stat. 4374; Pub. L.
112-81, div. A, title III, §349, Dec. 31, 2011, 125 Stat. 1375;
Pub. L. 114-92, div. A, title X, §1073(h), Nov. 25, 2015, 129
Stat. 996, provided that:

‘‘(a) INCREASED CAPACITY.—The Secretary of Defense,
acting through the Executive Agent for Military Work-
ing Dogs (hereinafter in this section referred to as the
‘Executive Agent’), shall—

‘(1) identify the number of military working dogs
required to fulfill the various missions of the Depart-
ment of Defense for which such dogs are used, includ-
ing force protection, facility and check point secu-
rity, and explosives and drug detection;

‘“(2) take such steps as are practicable to ensure an
adequate number of military working dog teams are
available to meet and sustain the mission require-
ments identified in paragraph (1);
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‘“(3) ensure that the Department’s needs and per-
formance standards with respect to military working
dogs are readily available to dog breeders and train-
ers; and
‘“(4) coordinate with other Federal, State, or local
agencies, nonprofit organizations, universities, or pri-
vate sector entities, as appropriate, to increase the
training capacity for military working dog teams.
“(b) MILITARY WORKING DOG PROCUREMENT.—The Sec-
retary, acting through the Executive Agent, shall work
to ensure that military working dogs are procured as
efficiently as possible and at the best value to the Gov-
ernment, while maintaining the necessary level of
quality and encouraging increased domestic breeding.

““(c) MILITARY WORKING D0OG DEFINED.—For purposes
of this section, the term ‘military working dog’ means
a dog used in any official military capacity, as defined
by the Secretary of Defense.”

COMPREHENSIVE AUDIT OF SPARE PARTS PURCHASES
AND DEPOT OVERHAUL AND MAINTENANCE OF EQUIP-
MENT FOR OPERATIONS IN IRAQ AND AFGHANISTAN

Pub. L. 110-417, [div. A], title VIII, §852, Oct. 14, 2008,
122 Stat. 4543, provided that:

‘‘(a) AUDITS REQUIRED.—The Army Audit Agency, the
Navy Audit Service, and the Air Force Audit Agency
shall each conduct thorough audits to identify poten-
tial waste, fraud, and abuse in the performance of the
following:

‘(1) Department of Defense contracts, subcontracts,
and task and delivery orders for—

““(A) depot overhaul and maintenance of equip-
ment for the military in Iraq and Afghanistan; and
‘“(B) spare parts for military equipment used in

Iraq and Afghanistan; and

‘(2) Department of Defense in-house overhaul and
maintenance of military equipment used in Iraq and
Afghanistan.

‘“(b) COMPREHENSIVE AUDIT PLAN.—

‘(1) PLANS.—The Army Audit Agency, the Navy
Audit Service, and the Air Force Audit Agency shall,
in coordination with the Inspector General of the De-
partment of Defense, develop a comprehensive plan
for a series of audits to discharge the requirements of
subsection (a).

““(2) INCORPORATION INTO REQUIRED AUDIT PLAN.—The
plan developed under paragraph (1) shall be submitted
to the Inspector General of the Department of De-
fense for incorporation into the audit plan required
by section 842(b)(1) of the National Defense Author-
ization Act for Fiscal Year 2008 (Public Law 110-181;
122 Stat. 234; 10 U.S.C. 2302 note).

““(c) INDEPENDENT CONDUCT OF AUDIT FUNCTIONS.—AIl
audit functions performed under this section, including
audit planning and coordination, shall be performed in
an independent manner.

‘‘(d) AVAILABILITY OF RESULTS.—AIll audit reports re-
sulting from audits under this section shall be made
available to the Commission on Wartime Contracting
in Iraq and Afghanistan established pursuant to section
841 of the National Defense Authorization Act for Fis-
cal Year 2008 [Pub. L. 110-181] (122 Stat. 230).

‘‘(e) CONSTRUCTION.—Nothing in this section shall be
construed to require any agency of the Federal Govern-
ment to duplicate audit work that an agency of the
Federal Government has already performed.”’

MOTOR CARRIER FUEL SURCHARGES

Pub. L. 110-417, [div. A], title VIII, §884, Oct. 14, 2008,
122 Stat. 4560, provided that:

‘‘(a) PASS THROUGH TO COST BEARER.—The Secretary
of Defense shall take appropriate actions to ensure
that, to the maximum extent practicable, in all car-
riage contracts in which a fuel-related adjustment is
provided for, any fuel-related adjustment is passed
through to the person who bears the cost of the fuel
that the adjustment relates to.

‘“(b) USE OF CONTRACT CLAUSE.—The actions taken by
the Secretary under subsection (a) shall include the in-
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sertion of a contract clause, with appropriate flow-
down requirements, into all contracts with motor car-
riers, brokers, or freight forwarders providing or ar-
ranging truck transportation or services in which a
fuel-related adjustment is provided for.

‘“(c) DISCLOSURE.—The Secretary shall publicly dis-
close any decision by the Department of Defense to pay
fuel-related adjustments under contracts (or a category
of contracts) covered by this section.

‘‘(d) REPORT.—Not later than 270 days after the date
of the enactment of this Act [Oct. 14, 2008], the Sec-
retary shall submit to the committees on Armed Serv-
ices of the Senate and the House of Representatives a
report on the actions taken in accordance with the re-
quirements of subsection (a).”

SALES OF COMMERCIAL ITEMS TO NONGOVERNMENTAL
ENTITIES

Pub. L. 110-181, div. A, title VIII, §815(b), Jan. 28, 2008,
122 Stat. 223, which required modification of commer-
cial item procurement regulations so that the terms
“general public’ and ‘‘nongovernmental entities”
would not include the Federal Government or a State,
local, or foreign government, was repealed by Pub. L.
115232, div. A, title VIII, §812(b)(6), Aug. 13, 2018, 132
Stat. 1848.

INVESTIGATION OF WASTE, FRAUD, AND ABUSE IN WAR-
TIME CONTRACTS AND CONTRACTING PROCESSES IN
IRAQ AND AFGHANISTAN

Pub. L. 110-181, div. A, title VIII, §842, Jan. 28, 2008,
122 Stat. 234, provided that:

‘‘(a) AUDITS REQUIRED.—Thorough audits shall be per-
formed in accordance with this section to identify po-
tential waste, fraud, and abuse in the performance of—

‘(1) Department of Defense contracts, subcontracts,
and task and delivery orders for the logistical sup-
port of coalition forces in Iraq and Afghanistan; and

‘“(2) Federal agency contracts, subcontracts, and
task and delivery orders for the performance of secu-
rity and reconstruction functions in Iraq and Afghan-
istan.

“(b) AUDIT PLANS.—

‘(1) The Department of Defense Inspector General
shall develop a comprehensive plan for a series of au-
dits of contracts, subcontracts, and task and delivery
orders covered by subsection (a)(1), consistent with
the requirements of subsection (g), in consultation
with other Inspectors General specified in subsection
(c) with regard to any contracts, subcontracts, or
task or delivery orders over which such Inspectors
General have jurisdiction.

‘(2) The Special Inspector General for Iraq Recon-
struction shall develop a comprehensive plan for a se-
ries of audits of contracts, subcontracts, and task and
delivery orders covered by subsection (a)(2) relating
to Iraq, consistent with the requirements of sub-
section (h), in consultation with other Inspectors
General specified in subsection (¢) with regard to any
contracts, subcontracts, or task or delivery orders
over which such Inspectors General have jurisdiction.

‘(3) The Special Inspector General for Afghanistan
Reconstruction shall develop a comprehensive plan
for a series of audits of contracts, subcontracts, and
task and delivery orders covered by subsection (a)(2)
relating to Afghanistan, consistent with the require-
ments of subsection (h), in consultation with other
Inspectors General specified in subsection (¢) with re-
gard to any contracts, subcontracts, or task or deliv-
ery orders over which such Inspectors General have
jurisdiction.

‘‘(c) PERFORMANCE OF AUDITS BY CERTAIN INSPECTORS
GENERAL.—The Special Inspector General for Iraq Re-
construction, during such period as such office exists,
the Special Inspector General for Afghanistan Recon-
struction, during such period as such office exists, the
Inspector General of the Department of Defense, the In-
spector General of the Department of State, and the In-
spector General of the United States Agency for Inter-
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national Development shall perform such audits as re-
quired by subsection (a) and identified in the audit
plans developed pursuant to subsection (b) as fall with-
in the respective scope of their duties as specified in
law.

‘“(d) COORDINATION OF AUDITS.—The Inspectors Gen-
eral specified in subsection (c) shall work to coordinate
the performance of the audits required by subsection
(a) and identified in the audit plans developed under
subsection (b) including through councils and working
groups composed of such Inspectors General.

““(e) JOINT AUDITS.—If one or more audits required by
subsection (a) and identified in an audit plan developed
under subsection (b) falls within the scope of the duties
of more than one of the Inspectors General specified in
subsection (c), and such Inspectors General agree that
such audit or audits are best pursued jointly, such In-
spectors General shall enter into a memorandum of un-
derstanding relating to the performance of such audit
or audits.

‘“(f) SEPARATE AUDITS.—If one or more audits re-
quired by subsection (a) and identified in an audit plan
developed under subsection (b) falls within the scope of
the duties of more than one of the Inspectors General
specified in subsection (c), and such Inspectors General
do not agree that such audit or audits are best pursued
jointly, such audit or audits shall be separately per-
formed by one or more of the Inspectors General con-
cerned.

‘“(g) SCOPE OF AUDITS OF CONTRACTS.—Audits con-
ducted pursuant to subsection (a)(1) shall examine, at a
minimum, one or more of the following issues:

‘(1) The manner in which contract requirements
were developed.

‘“(2) The procedures under which contracts or task
or delivery orders were awarded.

‘“(3) The terms and conditions of contracts or task
or delivery orders.

‘(4) The staffing and method of performance of con-
tractors, including cost controls.

‘(b) The efficacy of Department of Defense manage-
ment and oversight, including the adequacy of staff-
ing and training of officials responsible for such man-
agement and oversight.

‘(6) The flow of information from contractors to of-
ficials responsible for contract management and
oversight.

“(h) SCOPE OF AUDITS OF OTHER CONTRACTS.—Audits
conducted pursuant to subsection (a)(2) shall examine,
at a minimum, one or more of the following issues:

‘(1) The manner in which contract requirements
were developed and contracts or task and delivery or-
ders were awarded.

‘“(2) The manner in which the Federal agency exer-
cised control over the performance of contractors.

‘“(3) The extent to which operational field com-
manders were able to coordinate or direct the per-
formance of contractors in an area of combat oper-
ations.

‘“(4) The degree to which contractor employees were
properly screened, selected, trained, and equipped for
the functions to be performed.

‘“(5) The nature and extent of any incidents of mis-
conduct or unlawful activity by contractor employ-
ees.

‘“(6) The nature and extent of any activity by con-
tractor employees that was inconsistent with the ob-
jectives of operational field commanders.

“(7) The extent to which any incidents of mis-
conduct or unlawful activity were reported, docu-
mented, investigated, and (where appropriate) pros-
ecuted.

‘(i) INDEPENDENT CONDUCT OF AUDIT FUNCTIONS.—AIl
audit functions under this section, including audit
planning and coordination, shall be performed by the
relevant Inspectors General in an independent manner,
without consultation with the Commission established
pursuant to section 841 of this Act [122 Stat. 230]. All
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audit reports resulting from such audits shall be avail-
able to the Commission.”

CONTRACTS IN IRAQ AND AFGHANISTAN AND PRIVATE
SECURITY CONTRACTS IN AREAS OF OTHER SIGNIFI-
CANT MILITARY OPERATIONS

Pub. L. 111-383, div. A, title VIII, §831(b), Jan. 7, 2011,
124 Stat. 4274, provided that:

‘(1) DEADLINE FOR REGULATIONS.—Not later than 60
days after the date of the enactment of this Act [Jan.
7, 2011], the Secretary of Defense shall revise the regu-
lations prescribed pursuant to section 862 of the Na-
tional Defense Authorization Act for Fiscal Year 2008
(Public Law 110-181; 10 U.S.C. 2302 note) to incorporate
the requirements of the amendments made by sub-
section (a).

¢“(2) COMMENCEMENT OF APPLICABILITY OF REVISIONS.—
The revision of regulations under paragraph (1) shall
apply to the following:

‘““(A) Any contract that is awarded on or after the
date that is 120 days after the date of the enactment
of this Act.

“(B) Any task or delivery order that is issued on or
after the date that is 120 days after the date of the en-
actment of this Act pursuant to a contract that is
awarded before, on, or after the date that is 120 days
after the date of the enactment of this Act.
¢(3) COMMENCEMENT OF INCLUSION OF CONTRACT

CLAUSE.—A contract clause that reflects the revision of
regulations required by the amendments made by sub-
section (a) shall be inserted, as required by such section
862, into the following:

““(A) Any contract described in paragraph (2)(A).

‘“(B) Any task or delivery order described in para-
graph (2)(B).”

Pub. L. 111-383, div. A, title VIII, §832(b), Jan. 7, 2011,
124 Stat. 4275, provided that:

‘(1) DETERMINATION REQUIRED FOR CERTAIN AREAS.—
Not later than 150 days after the date of the enactment
of this Act [Jan. 7, 2011], the Secretary of Defense shall
make a written determination for each of the following
areas regarding whether or not the area constitutes an
area of combat operations or an area of other signifi-
cant military operations for purposes of designation as
such an area under section 862 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law
110-181; 10 U.S.C. 2302 note), as amended by this section:

““(A) The Horn of Africa region.

‘“(B) Yemen.

¢(C) The Philippines.

‘“(2) SUBMISSION TO CONGRESS.—Not later than 180
days after the date of the enactment of this Act, the
Secretary of Defense shall submit to the congressional
defense committees [Committees on Armed Services
and Appropriations of the Senate and the House of Rep-
resentatives] a copy of each written determination
under paragraph (1), together with an explanation of
the basis for such determination.”

Pub. L. 110-417, [div. A], title VIII, §854(b), Oct. 14,
2008, 122 Stat. 4545, provided that:

‘(1) THROUGH MEMORANDUM OF UNDERSTANDING.—The
memorandum of understanding required by section
861(a) of the National Defense Authorization Act for
Fiscal Year 2008 (Public Law 110-181; 122 Stat. 253; 10
U.S.C. 2302 note) shall be modified to address the re-
quirements under the amendment made by subsection
(a) [amending Pub. L. 110-181, §861(b), set out below]
not later than 120 days after the date of the enactment
of this Act [Oct. 14, 2008].

‘“(2) AS CONDITION OF CURRENT AND FUTURE CON-
TRACTS.—The requirements under the amendment made
by subsection (a) shall be included in each contract in
Iraq or Afghanistan (as defined in section 864(a)(2) of
Public Law 110-181; [10 U.S.C.] 2302 note) awarded on or
after the date that is 180 days after the date of the en-
actment of this Act [Oct. 14, 2008]. Federal agencies
shall make best efforts to provide for the inclusion of
such requirements in covered contracts awarded before
such date.”

Pub. L. 110417, [div. A], title VIII, §854(c), Oct. 14,
2008, 122 Stat. 45645, provided that: ‘‘Beginning not later
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than 270 days after the date of the enactment of this
Act [Oct. 14, 2008], the Secretary of Defense shall make
publicly available a numerical accounting of alleged of-
fenses described in section 861(b)(6) of Public Law
110-181 [set out below] that have been reported under
that section that occurred after the date of the enact-
ment of this Act. The information shall be updated no
less frequently than semi-annually.”’

Pub. L. 110-181, div. A, title VIII, subtitle F, Jan. 28,
2008, 122 Stat. 2563, as amended by Pub. L. 110-417, [div.
A], title VIII, §§853, 854(a), (d), Oct. 14, 2008, 122 Stat.
4544, 4545; Pub. L. 111-84, div. A, title VIII, §813(a)—(c),
Oct. 28, 2009, 123 Stat. 2406, 2407; Pub. L. 111-383, div. A,
title VIII, §§831(a), 832(a), (c), 835, title X, §1075(d)(9),
Jan. 7, 2011, 124 Stat. 4273, 4275, 4276, 4279, 4373; Pub. L.
112-81, div. A, title VIII, §844(c), Dec. 31, 2011, 125 Stat.
1515; Pub. L. 112-239, div. A, title VIII, §847, Jan. 2, 2013,
126 Stat. 1850; Pub. L. 113-291, div. A, title X,
§1071(b)(2)(D), Dec. 19, 2014, 128 Stat. 3506, provided that:

“SEC. 861. MEMORANDUM OF UNDERSTANDING ON

MATTERS RELATING TO CONTRACTING.

‘““(a) MEMORANDUM OF UNDERSTANDING REQUIRED.—
The Secretary of Defense, the Secretary of State, and
the Administrator of the United States Agency for
International Development shall, not later than July 1,
2008, enter into a memorandum of understanding re-
garding matters relating to contracting for contracts
in Iraq or Afghanistan.

‘“(b) MATTERS COVERED.—The memorandum of under-
standing required by subsection (a) shall address, at a
minimum, the following:

‘(1) Identification of the major categories of con-
tracts in Iraq or Afghanistan being awarded by the
Department of Defense, the Department of State, or
the United States Agency for International Develop-
ment.

‘(2) Identification of the roles and responsibilities
of each department or agency for matters relating to
contracting for contracts in Iraq or Afghanistan.

“(3) Responsibility for establishing procedures for,
and the coordination of, movement of contractor per-
sonnel in Iraq or Afghanistan.

‘“(4) Identification of common databases that will
serve as repositories of information on contracts in
Iraq or Afghanistan and contractor personnel in Iraq
or Afghanistan, including agreement on the elements
to be included in the databases, including, at a mini-
mum—

“‘(A) with respect to each contract—

‘(i) a brief description of the contract (to the
extent consistent with security considerations);

‘“(ii) the total value of the contract; and

‘‘(iii) whether the contract was awarded com-
petitively; and
‘(B) with respect to contractor personnel—

‘(i) the total number of personnel employed on
contracts in Iraq or Afghanistan;

‘‘(ii) the total number of personnel performing
security functions under contracts in Iraq or Af-
ghanistan; and

‘“(iii) the total number of personnel working
under contracts in Iraq or Afghanistan who have
been killed or wounded.

‘“(5) Responsibility for maintaining and updating
information in the common databases identified
under paragraph (4).

‘(6) Responsibility for the collection and referral to
the appropriate Government agency of any informa-
tion relating to offenses under chapter 47 of title 10,
United States Code (the Uniform Code of Military
Justice) or chapter 212 of title 18, United States Code
(commonly referred to as the Military Extra-
territorial Jurisdiction Act), including a clarification
of responsibilities under section 802(a)(10) of title 10,
United States Code (article 2(a) of the Uniform Code
of Military Justice), as amended by section 552 of the
John Warner National Defense Authorization Act for
Fiscal Year 2007 (Public Law 109-364).

‘“(7) Mechanisms for ensuring that contractors are
required to report offenses described in paragraph (6)
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that are alleged to have been committed by or

against contractor personnel to appropriate inves-

tigative authorities.

‘“(8) Responsibility for providing victim and witness
protection and assistance to contractor personnel in
connection with alleged offenses described in para-
graph (6).

‘“(9) Development of a requirement that a contrac-
tor shall provide to all contractor personnel who will
perform work on a contract in Iraq or Afghanistan,
before beginning such work, information on the fol-
lowing:

‘““(A) How and where to report an alleged offense

described in paragraph (6).

“(B) Where to seek the assistance required by

paragraph (8).

‘(c) IMPLEMENTATION OF MEMORANDUM OF UNDER-
STANDING.—Not later than 120 days after the memoran-
dum of understanding required by subsection (a) is
signed, the Secretary of Defense, the Secretary of
State, and the Administrator of the United States
Agency for International Development shall issue such
policies or guidance and prescribe such regulations as
are necessary to implement the memorandum of under-
standing for the relevant matters pertaining to their
respective agencies.

“‘(d) CoPIES PROVIDED TO CONGRESS.—

‘(1) MEMORANDUM OF UNDERSTANDING.—Copies of
the memorandum of understanding required by sub-
section (a) shall be provided to the relevant commit-
tees of Congress within 30 days after the memoran-
dum is signed.

‘(2) REPORT ON IMPLEMENTATION.—Not later than
180 days after the memorandum of understanding re-
quired by subsection (a) is signed, the Secretary of
Defense, the Secretary of State, and the Adminis-
trator of the United States Agency for International
Development shall each provide a report to the rel-
evant committees of Congress on the implementation
of the memorandum of understanding.

‘(3) DATABASES.—The Secretary of Defense, the
Secretary of State, or the Administrator of the
United States Agency for International Development
shall provide access to the common databases identi-
fied under subsection (b)(4) to the relevant commit-
tees of Congress.

‘“(4) ConTRACTS.—Effective on the date of the enact-
ment of this Act [Jan. 28, 2008], copies of any con-
tracts in Iraq or Afghanistan awarded after December
1, 2007, shall be provided to any of the relevant com-
mittees of Congress within 15 days after the submis-
sion of a request for such contract or contracts from
such committee to the department or agency manag-
ing the contract.

“SEC. 862. CONTRACTORS PERFORMING PRIVATE
SECURITY FUNCTIONS IN AREAS OF COMBAT
OPERATIONS OR OTHER SIGNIFICANT MILI-
TARY OPERATIONS.

‘‘(a) REGULATIONS ON CONTRACTORS PERFORMING PRI-

VATE SECURITY FUNCTIONS.—

‘(1) IN GENERAL.—Not later than 120 days after the
date of the enactment of this Act [Jan. 28, 2008], the
Secretary of Defense, in coordination with the Sec-
retary of State, shall prescribe regulations on the se-
lection, training, equipping, and conduct of personnel
performing private security functions under a cov-
ered contract in an area of combat operations or
other significant military operations.

‘“(2) ELEMENTS.—The regulations prescribed under
subsection (a) shall, at a minimum, establish—

‘““(A) a process for registering, processing, ac-
counting for, and keeping appropriate records of
personnel performing private security functions in
an area of combat operations or other significant
military operations;

‘“(B) a process for authorizing and accounting for
weapons to be carried by, or available to be used by,
personnel performing private security functions in
an area of combat operations or other significant
military operations;

‘“(C) a process for the registration and identifica-
tion of armored vehicles, helicopters, and other
military vehicles operated by contractors perform-
ing private security functions in an area of combat
operations or other significant military operations;

‘(D) a process under which contractors are re-
quired to report all incidents, and persons other
than contractors are permitted to report incidents,
in which—

‘(i) a weapon is discharged by personnel per-
forming private security functions in an area of
combat operations or other significant military
operations;

‘“(ii) personnel performing private security
functions in an area of combat operations or
other significant military operations are killed or
injured;

‘“(iii) persons are killed or injured, or property
is destroyed, as a result of conduct by contractor
personnel;

‘“(iv) a weapon is discharged against personnel
performing private security functions in an area
of combat operations or other significant mili-
tary operations or personnel performing such
functions believe a weapon was so discharged; or

‘(v) active, non-lethal countermeasures (other
than the discharge of a weapon) are employed by
the personnel performing private security func-
tions in an area of combat operations or other
significant military operations in response to a
perceived immediate threat to such personnel;
‘““(E) a process for the independent review and, if

practicable, investigation of—

‘(i) incidents reported pursuant to subpara-
graph (D); and

“‘(ii) incidents of alleged misconduct by person-
nel performing private security functions in an
area of combat operations or other significant
military operations;

“(F) requirements for qualification, training,
screening (including, if practicable, through back-
ground checks), and security for personnel perform-
ing private security functions in an area of combat
operations or other significant military operations;

“(G) guidance to the commanders of the combat-
ant commands on the issuance of—

‘(i) orders, directives, and instructions to con-
tractors performing private security functions re-
lating to equipment, force protection, security,
health, safety, or relations and interaction with
locals;

‘‘(ii) predeployment training requirements for
personnel performing private security functions
in an area of combat operations or other signifi-
cant military operations, addressing the require-
ments of this section, resources and assistance
available to contractor personnel, country infor-
mation and cultural training, and guidance on
working with host country nationals and mili-
tary; and

¢‘(iii) rules on the use of force for personnel per-
forming private security functions in an area of
combat operations or other significant military
operations;

‘““(H) a process by which a commander of a com-
batant command may request an action described
in subsection (b)(3); and

““(I) a process by which the training requirements
referred to in subparagraph (G)(ii) shall be imple-
mented.
€“(3) AVAILABILITY OF ORDERS, DIRECTIVES, AND IN-

STRUCTIONS.—The regulations prescribed under sub-
section (a) shall include mechanisms to ensure the
provision and availability of the orders, directives,
and instructions referred to in paragraph (2)(G)({i) to
contractors referred to in that paragraph, including
through the maintenance of a single location (includ-
ing an Internet website, to the extent consistent with
security considerations) at or through which such
contractors may access such orders, directives, and
instructions.
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“(b) CONTRACT CLAUSE ON CONTRACTORS PERFORMING

PRIVATE SECURITY FUNCTIONS.—

‘(1) REQUIREMENT UNDER FAR.—Not later than 180
days after the date of the enactment of this Act [Jan.
28, 2008], the Federal Acquisition Regulation issued in
accordance with section 1303 of title 41, United States
Codel[,] shall be revised to require the insertion into
each covered contract (or, in the case of a task order,
the contract under which the task order is issued) of
a contract clause addressing the selection, training,
equipping, and conduct of personnel performing pri-
vate security functions under such contract.

‘“(2) CLAUSE REQUIREMENT.—The contract clause re-
quired by paragraph (1) shall require, at a minimum,
that the contractor concerned shall—

‘“(A) ensure that the contractor and all employees
of the contractor or any subcontractor who are re-
sponsible for performing private security functions
under such contract comply with regulations pre-
scribed under subsection (a), including any revi-
sions or updates to such regulations, and follow the
procedures established in such regulations for—

‘(i) registering, processing, accounting for, and
keeping appropriate records of personnel perform-
ing private security functions in an area of com-
bat operations or other significant military oper-
ations;

‘“(i1) authorizing and accounting of weapons to
be carried by, or available to be used by, person-
nel performing private security functions in an
area of combat operations or other significant
military operations;

‘‘(iii) registration and identification of armored
vehicles, helicopters, and other military vehicles
operated by contractors and subcontractors per-
forming private security functions in an area of
combat operations or other significant military
operations; and

‘“(iv) the reporting of incidents in which—

“(I) a weapon is discharged by personnel per-
forming private security functions in an area of
combat operations or other significant military
operations;

“(ITI) personnel performing private security
functions in an area of combat operations or
other significant military operations are killed
or injured; or

‘(III) persons are killed or injured, or prop-
erty is destroyed, as a result of conduct by con-
tractor personnel;

““(B) ensure that the contractor and all employees
of the contractor or any subcontractor who are re-
sponsible for performing private security functions
under such contract comply with—

‘(i) qualification, training, screening (includ-
ing, if practicable, through background checks),
and security requirements established by the Sec-
retary of Defense for personnel performing pri-
vate security functions in an area of combat oper-
ations or other significant military operations;

“(i1) applicable laws and regulations of the
United States and the host country, and applica-
ble treaties and international agreements, regard-
ing the performance of the functions of the con-
tractor;

‘“(iii) orders, directives, and instructions issued
by the applicable commander of a combatant
command relating to equipment, force protection,
security, health, safety, or relations and inter-
action with locals; and

‘(iv) rules on the use of force issued by the ap-
plicable commander of a combatant command for
personnel performing private security functions
in an area of combat operations or other signifi-
cant military operations;

‘(C) cooperate with any investigation conducted
by the Department of Defense pursuant to sub-
section (a)(2)(E) by providing access to employees
of the contractor and relevant information in the
possession of the contractor regarding the incident
concerned; and
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‘(D) ensure that the contract clause is included
in subcontracts awarded to any subcontractor at
any tier who is responsible for performing private
security functions under the contract.
¢“(3) NONCOMPLIANCE OF PERSONNEL WITH CLAUSE.—

The contracting officer for a covered contract may
direct the contractor, at its own expense, to remove
or replace any personnel performing private security
functions in an area of combat operations or other
significant military operations who violate or fail to
comply with applicable requirements of the clause re-
quired by this subsection. If the violation or failure
to comply is a gross violation or failure or is re-
peated, the contract may be terminated for default.

‘“(4) APPLICABILITY.—The contract clause required
by this subsection shall be included in all covered
contracts awarded on or after the date that is 180
days after the date of the enactment of this Act [Jan.
28, 2008]. Federal agencies shall make best efforts to
provide for the inclusion of the contract clause re-
quired by this subsection in covered contracts award-
ed before such date.

¢“(5) INSPECTOR GENERAL REPORT ON PILOT PROGRAM
ON IMPOSITION OF FINES FOR NONCOMPLIANCE OF PER-
SONNEL WITH CLAUSE.—Not later than March 30, 2008,
the Inspector General of the Department of Defense
shall submit to Congress a report assessing the fea-
sibility and advisability of carrying out a pilot pro-
gram for the imposition of fines on contractors for
personnel who violate or fail to comply with applica-
ble requirements of the clause required by this sec-
tion as a mechanism for enhancing the compliance of
such personnel with the clause. The report shall in-
clude—

“(A) an assessment of the feasibility and advis-
ability of carrying out the pilot program; and

‘(B) if the Inspector General determines that car-
rying out the pilot program is feasible and advis-
able—

‘(i) recommendations on the range of contracts
and subcontracts to which the pilot program
should apply; and

‘‘(ii) a schedule of fines to be imposed under the
pilot program for various types of personnel ac-
tions or failures.

‘“(c) OVERSIGHT.—It shall be the responsibility of the
head of the contracting activity responsible for each
covered contract to ensure that the contracting activ-
ity takes appropriate steps to assign sufficient over-
sight personnel to the contract to—

“(1) ensure that the contractor responsible for per-
forming private security functions under such con-
tract comply with the regulatory requirements pre-
scribed pursuant to subsection (a) and the contract
requirements established pursuant to subsection (b);
and

“(2) make the determinations required by sub-
section (d).

‘(d) REMEDIES.—The failure of a contractor under a
covered contract to comply with the requirements of
the regulations prescribed under subsection (a) or the
contract clause inserted in a covered contract pursuant
to subsection (b), as determined by the contracting of-
ficer for the covered contract—

‘(1) shall be included in appropriate databases of
past performance and considered in any responsibil-
ity determination or evaluation of the past perform-
ance of the contractor for the purpose of a contract
award decision, as provided in section 1126 of title 41,
United States Code;

“(2) in the case of an award fee contract—

““(A) shall be considered in any evaluation of con-
tract performance by the contractor for the rel-
evant award fee period; and

“(B) may be a basis for reducing or denying award
fees for such period, or for recovering all or part of
award fees previously paid for such period; and
‘“(3) in the case of a failure to comply that is severe,

prolonged, or repeated—

““(A) shall be referred to the suspension or debar-
ment official for the appropriate agency; and
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‘(B) may be a basis for suspension or debarment
of the contractor.

‘‘(e) RULE OF CONSTRUCTION.—The duty of a contrac-
tor under a covered contract to comply with the re-
quirements of the regulations prescribed under sub-
section (a) and the contract clause inserted into a cov-
ered contract pursuant to subsection (b), and the avail-
ability of the remedies provided in subsection (d), shall
not be reduced or diminished by the failure of a higher
or lower tier contractor under such contract to comply
with such requirements, or by a failure of the contract-
ing activity to provide the oversight required by sub-
section (c).

“(f) AREAS OF COMBAT OPERATIONS OR OTHER SIGNIFI-
CANT MILITARY OPERATIONS.—

‘(1) DESIGNATION.—The Secretary of Defense shall
designate the areas constituting either an area of
combat operations or other significant military oper-
ations for purposes of this section by not later than
120 days after the date of the enactment of this Act
[Jan. 28, 2008]. In making designations under this
paragraph, the Secretary shall ensure that an area is
not designated in whole or part as both an area of
combat operations and an area of other significant
military operations.

‘“(2) OTHER SIGNIFICANT MILITARY OPERATIONS.—For
purposes of this section, the term ‘other significant
military operations’ means activities, other than
combat operations, as part of an overseas contin-
gency operation that are carried out by United States
Armed Forces in an uncontrolled or unpredictable
high-threat environment where personnel performing
security functions may be called upon to use deadly
force.

‘(3) PARTICULAR AREAS.—Iraq and Afghanistan shall
be included in the areas designated as an area of com-
bat operations or other significant military oper-
ations under paragraph (1).

‘“(4) ADDITIONAL AREAS.—The Secretary may des-
ignate any additional area as an area constituting an
area of combat operations or other significant mili-
tary operations for purposes of this section if the Sec-
retary determines that the presence or potential of
combat operations or other significant military oper-
ations in such area warrants designation of such area
as an area of combat operations or other significant
military operations for purposes of this section.

¢“(5) MODIFICATION OR ELIMINATION OF DESIGNATION.—
The Secretary may modify or cease the designation
of an area under this subsection as an area of combat
operations or other significant military operations if
the Secretary determines that combat operations or
other significant military operations are no longer
ongoing in such area.

‘‘(g) LIMITATION.—With respect to an area of other
significant military operations, the requirements of
this section shall apply only upon agreement of the
Secretary of Defense and the Secretary of State. An
agreement of the Secretaries under this subsection
may be made only on an area-by-area basis. With re-
spect to an area of combat operations, the require-
ments of this section shall always apply.

““(h) EXCEPTIONS.—

‘(1) INTELLIGENCE ACTIVITIES.—The requirements of
this section shall not apply to contracts entered into
by elements of the intelligence community in support
of intelligence activities.

‘“(2) NONGOVERNMENTAL ORGANIZATIONS.—The re-
quirements of this section shall not apply to a non-
profit nongovernmental organization receiving
grants or cooperative agreements for activities con-
ducted within an area of other significant military
operations if the Secretary of Defense and the Sec-
retary of State agree that such organization may be
exempted. An exemption may be granted by the
agreement of the Secretaries under this paragraph on
an organization-by-organization or area-by-area
basis. Such an exemption may not be granted with re-
spect to an area of combat operations.
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“SEC. 863. ANNUAL JOINT REPORT ON CONTRACT-

ING IN IRAQ AND AFGHANISTAN.

‘“(a) IN GENERAL.—Except as provided in subsection
(f), every 12 months, the Secretary of Defense, the Sec-
retary of State, and the Administrator of the United
States Agency for International Development shall
submit to the relevant committees of Congress a joint
report on contracts in Iraq or Afghanistan.

“(b) PRIMARY MATTERS COVERED.—A report under
this section shall, at a minimum, cover the following
with respect to contracts in Iraq and Afghanistan dur-
ing the reporting period:

‘(1) Total number of contracts awarded.

‘“(2) Total number of active contracts.

‘(3) Total value of all contracts awarded.

‘“(4) Total value of active contracts.

‘“(5) The extent to which such contracts have used
competitive procedures.

‘“(6) Percentage of contracts awarded on a competi-
tive basis as compared to established goals for com-
petition in contingency contracting actions.

“(T) Total number of contractor personnel working
on contracts at the end of each quarter of the report-
ing period.

‘(8) Total number of contractor personnel who are
performing security functions at the end of each
quarter of the reporting period.

‘(9) Total number of contractor personnel killed or
wounded.

‘“(c) ADDITIONAL MATTERS COVERED.—A report under
this section shall also cover the following:

‘(1) The sources of information and data used to
compile the information required under subsection
(b).

‘“(2) A description of any known limitations of the
data reported under subsection (b), including known
limitations of the methodology and data sources used
to compile the report.

‘“(3) Any plans for strengthening collection, coordi-
nation, and sharing of information on contracts in
Iraq and Afghanistan through improvements to the
common databases identified under section 861(b)(4).
‘‘(d) REPORTING PERIOD.—A report under this section

shall cover a period of not less than 12 months.

‘‘(e) SUBMISSION OF REPORTS.—The Secretaries and
the Administrator shall submit an initial report under
this section not later than February 1, 2011, and shall
submit an updated report by February 1 of every year
thereafter until February 1, 2015.

‘(f) EXCEPTION.—If the total annual amount of obli-
gations for contracts in Iraq and Afghanistan combined
is less than $250,000,000 for the reporting period, for all
three agencies combined, the Secretaries and the Ad-
ministrator may submit, in lieu of a report, a letter
stating the applicability of this subsection, with such
documentation as the Secretaries and the Adminis-
trator consider appropriate.

‘(g) ESTIMATES.—In determining the total number of
contractor personnel working on contracts under sub-
section (b)(6), the Secretaries and the Administrator
may use estimates for any category of contractor per-
sonnel for which they determine it is not feasible to
provide an actual count. The report shall fully disclose
the extent to which estimates are used in lieu of an ac-
tual count.

“SEC. 864. DEFINITIONS AND OTHER GENERAL

PROVISIONS.

‘‘(a) DEFINITIONS.—In this subtitle:

(1) MATTERS RELATING TO CONTRACTING.—The term
‘matters relating to contracting’, with respect to
contracts in Iraq and Afghanistan, means all matters
relating to awarding, funding, managing, tracking,
monitoring, and providing oversight to contracts and
contractor personnel.

““(2) CONTRACT IN IRAQ OR AFGHANISTAN.—The term
‘contract in Iraq or Afghanistan’ means a contract
with the Department of Defense, the Department of
State, or the United States Agency for International
Development, a subcontract at any tier issued under
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such a contract, a task order or delivery order at any
tier issued under such a contract, a grant, or a coop-
erative agreement (including a contract, subcontract,
task order, delivery order, grant, or cooperative
agreement issued by another Government agency for
the Department of Defense, the Department of State,
or the United States Agency for International Devel-
opment), if the contract, subcontract, task order, de-
livery order, grant, or cooperative agreement in-
volves worked [sic] performed in Iraq or Afghanistan
for a period longer than 30 days.

‘(3) COVERED CONTRACT.—The term ‘covered con-
tract’ means—

‘““(A) a contract of a Federal agency for the per-
formance of services in an area of combat oper-
ations, as designated by the Secretary of Defense
under subsection (c) of section 862;

‘“(B) a subcontract at any tier under such a con-
tract;

“(C) a task order or delivery order issued under
such a contract or subcontract;

‘(D) a grant for the performance of services in an
area of combat operations, as designated by the
Secretary of Defense under subsection (c¢) of section
862; or

‘‘(E) a cooperative agreement for the performance
of services in such an area of combat operations.
‘“(4) CONTRACTOR.—The term ‘contractor’, with re-

spect to a covered contract, means—

‘“(A) in the case of a covered contract that is a
contract, subcontract, task order, or delivery order,
the contractor or subcontractor carrying out the
covered contract;

‘(B) in the case of a covered contract that is a
grant, the grantee; and

‘(C) in the case of a covered contract that is a co-
operative agreement, the recipient.

‘“(5) CONTRACTOR PERSONNEL.—The term ‘contractor
personnel’ means any person performing work under
contract for the Department of Defense, the Depart-
ment of State, or the United States Agency for Inter-
national Development, in Iraq or Afghanistan, includ-
ing individuals and subcontractors at any tier.

‘(6) PRIVATE SECURITY FUNCTIONS.—The term ‘pri-
vate security functions’ means activities engaged in
by a contractor under a covered contract as follows:

““(A) Guarding of personnel, facilities, or property
of a Federal agency, the contractor or subcontrac-
tor, or a third party.

‘(B) Any other activity for which personnel are
required to carry weapons in the performance of
their duties.

“(7) RELEVANT COMMITTEES OF CONGRESS.—The term
‘relevant committees of Congress’ means each of the
following committees:

‘“(A) The Committees on Armed Services of the
Senate and the House of Representatives.

‘(B) The Committee on Homeland Security and
Governmental Affairs of the Senate and the Com-
mittee on Oversight and Government Reform of the
House of Representatives.

‘“(C) The Committee on Foreign Relations of the
Senate and the Committee on Foreign Affairs of the
House of Representatives.

‘(D) For purposes of contracts relating to the Na-
tional Foreign Intelligence Program, the Select
Committee on Intelligence of the Senate and the
Permanent Select Committee on Intelligence of the
House of Representatives.

“(b) CLASSIFIED INFORMATION.—Nothing in this sub-
title shall be interpreted to require the handling of
classified information or information relating to intel-
ligence sources and methods in a manner inconsistent
with any law, regulation, executive order, or rule of the
House of Representatives or of the Senate relating to
the handling or protection of such information.”

ENHANCED AUTHORITY TO ACQUIRE PRODUCTS AND
SERVICES PRODUCED IN AFGHANISTAN

Pub. L. 110-181, div. A, title VIII, §886, Jan. 28, 2008,
122 Stat. 266, as amended by Pub. L. 112-239, div. A, title
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VIII, §842, Jan. 2, 2013, 126 Stat. 1845; Pub. L. 114-92, div.
A, title VIII, §886(a), Nov. 25, 2015, 129 Stat. 949, pro-
vided that:

‘‘(a) IN GENERAL.—In the case of a product or service
to be acquired in support of military operations or sta-
bility operations in Afghanistan (including security,
transition, reconstruction, and humanitarian relief ac-
tivities) for which the Secretary of Defense makes a de-
termination described in subsection (b), and except as
provided in subsection (d), the Secretary may conduct
a procurement in which—

‘(1) competition is limited to products or services
that are from Afghanistan;

‘(2) procedures other than competitive procedures
are used to award a contract to a particular source or
sources from Afghanistan; or

‘“(3) a preference is provided for products or services
that are from Afghanistan.

‘“(b) DETERMINATION.—A determination described in
this subsection is a determination by the Secretary
that—

‘(1) the product or service concerned is to be used
only by the military forces, police, or other security
personnel of Afghanistan; or

‘“(2) it is in the national security interest of the
United States to limit competition, use procedures
other than competitive procedures, or provide a pref-
erence as described in subsection (a) because—

““(A) such limitation, procedure, or preference is
necessary to provide a stable source of jobs in Af-
ghanistan; and

‘“(B) such limitation, procedure, or preference
will not adversely affect—

‘(i) military operations or stability operations
in Afghanistan; or
‘‘(ii) the United States industrial base.

‘“(c) PRODUCTS, SERVICES, AND SOURCES FROM AFGHAN-
ISTAN.—For the purposes of this section:

“(1) A product is from Afghanistan if it is mined,
produced, or manufactured in Afghanistan.

“(2) A service is from Afghanistan if it is performed
in Afghanistan by citizens or permanent resident
aliens of Afghanistan.

“(3) A source is from Afghanistan if it—

““(A) is located in Afghanistan; and

“(B) offers products or services that are from Af-
ghanistan.

“(d) EXCLUSION OF ITEMS ON THE ABILITYONE PRO-
CUREMENT CATALOG.—The authority under subsection
(a) shall not be available for the procurement of any
good that is contained in the procurement catalog de-
scribed in section 8503(a) of title 41, United States Code,
in Afghanistan if such good can be produced and deliv-
ered by a qualified nonprofit agency for the blind or a
nonprofit agency for other severely disabled [sic] in a
timely fashion to support mission requirements.”’

[Pub. L. 112-239, div. A, title VIII, §842(1), Jan. 2, 2013,
126 Stat. 1845, which directed amendment of section 886
of Pub. L. 110-181, set out above, by striking ‘‘Iraq or’’
in section heading, was executed by striking ‘‘Iraq
and’’, to reflect the probable intent of Congress.]

PREVENTION OF EXPORT CONTROL VIOLATIONS

Pub. L. 110-181, div. A, title VIII, §890, Jan. 28, 2008,
122 Stat. 269, as amended by Pub. L. 110-417, [div. A],
title X, §1061(b)(6), Oct. 14, 2008, 122 Stat. 4613; Pub. L.
111-383, div. A, title X, §1075()(6), Jan. 7, 2011, 124 Stat.
4376, provided that:

‘“‘(a) PREVENTION OF EXPORT CONTROL VIOLATIONS.—
Not later than 180 days after the date of the enactment
of this Act [Jan. 28, 2008], the Secretary of Defense
shall prescribe regulations requiring any contractor
under a contract with the Department of Defense to
provide goods or technology that is subject to export
controls under the Arms Export Control Act [22 U.S.C.
2751 et seq.] or the Export Administration Act of 1979
[60 U.S.C. 4601 et seq.] (as continued in effect under the
International Emergency Economic Powers Act [50
U.S.C. 1701 et seq.]) to comply with those Acts and ap-
plicable regulations with respect to such goods and
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technology, including the International Traffic in
Arms Regulations and the Export Administration Reg-
ulations. Regulations prescribed under this subsection
shall include a contract clause enforcing such require-
ment.

“(b) TRAINING ON EXPORT CONTROLS.—The Secretary
of Defense shall ensure that any contractor under a
contract with the Department of Defense to provide
goods or technology that is subject to export controls
under the Arms Export Control Act or the Export Ad-
ministration Act of 1979 (as continued in effect under
the International Emergency Economic Powers Act) is
made aware of any relevant resources made available
by the Department of State and the Department of
Commerce to assist in compliance with the require-
ment established by subsection (a) and the need for a
corporate compliance plan and periodic internal audits
of corporate performance under such plan.

‘‘(c) REPORT.—Not later than 180 days after the date
of the enactment of this Act [Jan. 28, 2008], the Sec-
retary of Defense shall submit to the Committee on
Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives a re-
port assessing the utility of—

‘(1) requiring defense contractors (or subcontrac-
tors at any tier) to periodically report on measures
taken to ensure compliance with the International
Traffic in Arms Regulations and the Export Adminis-
tration Regulations;

‘(2) requiring periodic audits of defense contractors
(or subcontractors at any tier) to ensure compliance
with all provisions of the International Traffic in
Arms Regulations and the Export Administration
Regulations;

“(3) requiring defense contractors to maintain a
corporate training plan to disseminate information
to appropriate contractor personnel regarding the ap-
plicability of the Arms Export Control Act and the
Export Administration Act of 1979; and

““(4) requiring a designated corporate liaison, avail-
able for training provided by the United States Gov-
ernment, whose primary responsibility would be con-
tractor compliance with the Arms Export Control
Act and the Export Administration Act of 1979.

‘(d) DEFINITIONS.—In this section:

‘(1) EXPORT ADMINISTRATION REGULATIONS.—The
term ‘Export Administration Regulations’ means
those regulations contained in parts 730 through 774
of title 15, Code of Federal Regulations (or successor
regulations).

¢“(2) INTERNATIONAL TRAFFIC IN ARMS REGULATIONS.—
The term ‘International Traffic in Arms Regulations’
means those regulations contained in parts 120
through 130 of title 22, Code of Federal Regulations
(or successor regulations).”

QUALITY CONTROL IN PROCUREMENT OF SHIP CRITICAL
SAFETY ITEMS AND RELATED SERVICES

Pub. L. 109-364, div. A, title I, §130(a)-(c), Oct. 17, 2006,
120 Stat. 2110, provided that:

‘‘(a) QUALITY CONTROL PoLIicY.—The Secretary of De-
fense shall prescribe in regulations a quality control
policy for the procurement of the following:

‘(1) Ship critical safety items.

‘(2) Modifications, repair, and overhaul of ship crit-
ical safety items.

“(b) ELEMENTS.—The policy required under sub-
section (a) shall include requirements as follows:

‘(1) That the head of the design control activity for
ship critical safety items establish processes to iden-
tify and manage the procurement, modification, re-
pair, and overhaul of such items.

‘(2) That the head of the contracting activity for a
ship critical safety item enter into a contract for the
procurement, modification, repair, or overhaul of
such item only with a source on a qualified manufac-
turers list or a source approved by the design control
activity in accordance with section 2319 of title 10,
United States Code (as amended by subsection (d)).

““(3) That the ship critical safety items delivered,
and the services performed with respect to such
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items, meet all technical and quality requirements

specified by the design control activity.

‘“(c) DEFINITIONS.—In this section, the terms ‘ship
critical safety item’ and ‘design control activity’ have
the meanings given such terms in subsection (g) of sec-
tion 2319 of title 10, United States Code (as so amend-
ed).”

PILOT PROGRAM ON TIME-CERTAIN DEVELOPMENT IN
ACQUISITION OF MAJOR WEAPON SYSTEMS

Pub. L. 109-364, div. A, title VIII, §812, Oct. 17, 2006,
120 Stat. 2317, as amended by Pub. L. 110-417, [div. A],
title VIII, §813(d)(3), Oct. 14, 2008, 122 Stat. 4527; Pub. L.
111-84, div. A, title X, §1073(c)(b), Oct. 28, 2009, 123 Stat.
2474, provided that:

‘“‘(a) PILOT PROGRAM AUTHORIZED.—The Secretary of
Defense may carry out a pilot program on the use of
time-certain development in the acquisition of major
weapon systems.

‘“(b) PURPOSE OF PILOT PROGRAM.—The purpose of the
pilot program authorized by subsection (a) is to assess
the feasibility and advisability of utilizing time-certain
development in the acquisition of major weapon sys-
tems in order to deliver new capabilities to the
warfighter more rapidly through—

‘(1) disciplined decision-making;

‘“(2) emphasis on technological maturity; and

‘“(3) appropriate trade-offs between—

““(A) cost and system performance; and

“(B) program schedule.

““(c) INCLUSION OF SYSTEMS IN PILOT PROGRAM.—

‘(1) IN GENERAL.—The Secretary of Defense may in-
clude a major weapon system in the pilot program
only if—

““(A) the major weapon system meets the criteria
under paragraph (2) in accordance with that para-
graph; and

‘(B) the Milestone Decision Authority nominates
such program to the Secretary of Defense for inclu-
sion in the program.

‘“(2) CRITERIA.—For purposes of paragraph (1) a
major weapon system meets the criteria under this
paragraph only if the Milestone Decision Authority
determines, in consultation with the service acquisi-
tion executive for the military department carrying
out the acquisition program for the system and one
or more combatant commanders responsible for field-
ing the system, that—

‘““(A) the certification requirements of section
2366b of title 10, United States Code (as amended by
section 805 of this Act), have been met, and no
waivers have been granted from such requirements;

“(B) a preliminary design has been reviewed using
systems engineering, and the system, as so de-
signed, will meet battlefield needs identified by the
relevant combatant commanders after appropriate
requirements analysis;

“(C) a representative model or prototype of the
system, or key subsystems, has been demonstrated
in a relevant environment, such as a well-simulated
operational environment;

‘(D) an independent cost estimate has been con-
ducted and used as the basis for funding require-
ments for the acquisition program for the system;

‘“(E) the budget of the military department re-
sponsible for carrying out the acquisition program
for the system provides the funding necessary to
execute the product development and production
plan consistent with the requirements identified
pursuant to subparagraph (D);

‘“(F') an appropriately qualified program manager
has entered into a performance agreement with the
Milestone Decision Authority that establishes ex-
pected parameters for the cost, schedule, and per-
formance of the acquisition program for the sys-
tem, consistent with a business case for such acqui-
sition program;

“(G) the service acquisition executive and the
program manager have developed a strategy to en-
sure stability in program management until, at a
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minimum, the delivery of the initial operational

capability under the acquisition program for the

system has occurred;

‘“(H) the service acquisition executive, the rel-
evant combatant commanders, and the program
manager have agreed that no additional require-
ments that would be inconsistent with the agreed-
upon program schedule will be added during the de-
velopment phase of the acquisition program for the
system; and

‘“(I) a planned initial operational capability will
be delivered to the relevant combatant command-
ers within a defined period of time as prescribed in
regulations by the Secretary of Defense.

‘4(3) TIMING OF DECISION.—The decision whether to
include a major weapon system in the pilot program
shall be made at the time of milestone approval for
the acquisition program for the system.

‘“(d) LIMITATION ON NUMBER OF WEAPONS SYSTEMS IN
PI1LOT PROGRAM.—The number of major weapon systems
included in the pilot program at any time may not ex-
ceed six major weapon systems.

‘‘(e) LIMITATION ON COST OF WEAPONS SYSTEMS IN
P1LOT PROGRAM.—The Secretary of Defense may in-
clude a major weapon system in the pilot program only
if, at the time a major weapon system is proposed for
inclusion, the total cost for system design and develop-
ment of the weapon system, as set forth in the cost es-
timate referred to in subsection (c¢)(2)(D), does not ex-
ceed $1,000,000,000 during the period covered by the cur-
rent future-years defense program.

““(f) SPECIAL FUNDING AUTHORITY.—

‘(1) AUTHORITY FOR RESERVE ACCOUNT.—Notwith-
standing any other provision of law, the Secretary of
Defense may establish a special reserve account uti-
lizing funds made available for the major weapon sys-
tems included in the pilot program.

‘“(2) ELEMENTS.—The special reserve account may
include—

“(A) funds made available for any major weapon
system included in the pilot program to cover ter-
mination liability;

‘(B) funds made available for any major weapon
system included in the pilot program for award fees
that may be earned by contractors; and

‘(C) funds appropriated to the special reserve ac-
count.

‘(3) AVAILABILITY OF FUNDS.—Funds in the special
reserve account may be used, in accordance with
guidance issued by the Secretary for purposes of this
section, for the following purposes:

‘“(A) To cover termination liability for any major
weapon system included in the pilot program.

“(B) To pay award fees that are earned by any
contractor for a major weapon system included in
the pilot program.

‘(C) To address unforeseen contingencies that
could prevent a major weapon system included in
the pilot program from meeting critical schedule or
performance requirements.

‘“(4) REPORTS ON USE OF FUNDS.—Not later than 30
days after the use of funds in the special reserve ac-
count for the purpose specified in paragraph (3)(C),
the Secretary shall submit to the congressional de-
fense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] a report on the use of funds in the
account for such purpose. The report shall set forth
the purposes for which the funds were used and the
reasons for the use of the funds for such purposes.

‘“(6) RELATIONSHIP TO APPROPRIATIONS.—Nothing in
this subsection may be construed as extending any
period of time for which appropriated funds are made
available.

‘(g) ADMINISTRATION OF PILOT PROGRAM.—The Sec-
retary of Defense shall prescribe policies and proce-
dures on the administration of the pilot program. Such
policies and procedures shall—

‘(1) provide for the use of program status reports
based on earned value data to track progress on a
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major weapon system under the pilot program

against baseline estimates applicable to such system

at each systems engineering technical review point;
and

‘“(2) grant authority, to the maximum extent prac-
ticable, to the program manager for the acquisition
program for a major weapon system to make key pro-
gram decisions and trade-offs, subject to manage-
ment reviews only if cost or schedule deviations ex-
ceed the baselines for such acquisition program by 10
percent or more.

“(h) REMOVAL OF WEAPONS SYSTEMS FROM PILOT PRO-
GRAM.—The Secretary of Defense shall remove a major
weapon system from the pilot program if—

‘(1) the weapon system receives Milestone C ap-
proval; or

‘“(2) the Secretary determines that the weapon sys-
tem is no longer in substantial compliance with the
criteria in subsection (c)(2) or is otherwise no longer
appropriate for inclusion in the pilot program.

‘(1) EXPIRATION OF AUTHORITY TO INCLUDE ADDI-
TIONAL SYSTEMS IN PILOT PROGRAM.—

‘(1) EXPIRATION.—A major weapon system may not
be included in the pilot program after September 30,
2012.

‘(2) RETENTION OF SYSTEMS.—A major weapon sys-
tem included in the pilot program before the date
specified in paragraph (1) in accordance with the re-
quirements of this section may remain in the pilot
program after that date.

“(j) ANNUAL REPORT.—

‘(1) IN GENERAL.—Not later than one year after in-
cluding the first major weapon system in the pilot
program, and annually thereafter, the Secretary shall
submit to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives] a re-
port on the pilot program, and the major weapon sys-
tems included in the pilot program, during the one-
year period ending on the date of such report.

‘(2) ELEMENTS.—Each report under this subsection
shall include—

““(A) a description of progress under the pilot pro-
gram, and on each major weapon system included
in the pilot program, during the period covered by
such report;

‘“(B) a description of the use of all funds in the
special reserve account established under sub-
section (f); and

“(C) such other matters as the Secretary consid-
ers appropriate.

“(k) MAJOR WEAPON SYSTEM DEFINED.—In this sec-
tion, the term ‘major weapon system’ means a weapon
system that is treatable as a major system under sec-
tion 2302(5) of title 10, United States Code.”

[Pub. L. 111-84, div. A, title X, §1073(c), Oct. 28, 2009,
123 Stat. 2474, provided that the amendment made by
section 1073(c)(5) to section 813(d)(3) of Pub. L. 110-417,
set out above, is effective as of Oct. 14, 2008, and as if
included in Pub. L. 110-417 as enacted.]

LINKING OF AWARD AND INCENTIVE FEES TO
ACQUISITION OUTCOMES

Pub. L. 111-84, div. A, title VIII, §823, Oct. 28, 2009, 123
Stat. 2412, as amended by Pub. L. 111-383, div. A, title
VIII, §834(a)-(c), Jan. 7, 2011, 124 Stat. 4278, 4279, pro-
vided that:

‘“‘(a) AUTHORITY TO REDUCE OR DENY AWARD FEES.—
Not later than 180 days after the date of the enactment
of this Act [Oct. 28, 2009], the Secretary of Defense shall
revise the guidance issued pursuant to section 814 of
the John Warner National Defense Authorization Act
for Fiscal Year 2007 (Public Law 109-364; 129 [120] Stat.
2321) [set out below] to ensure that all covered con-
tracts using award fees—

‘(1) provide for the consideration of any incident
described in subsection (b) in evaluations of contrac-
tor performance for the relevant award fee period;
and

‘(2) authorize the Secretary to reduce or deny
award fees for the relevant award fee period, or to re-
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cover all or part of award fees previously paid for

such period, on the basis of the negative impact of

such incident on contractor performance.

‘“(b) COVERED INCIDENTS.—An incident referred to in
subsection (a) is any incident in which the contractor—

‘(1) has been determined, through a criminal, civil,
or administrative proceeding that results in a dis-
position listed in subsection (c¢), in the performance
of a covered contract to have caused serious bodily
injury or death to any civilian or military personnel
of the Government through gross negligence or with
reckless disregard for the safety of such personnel; or

‘(2) has been determined, through a criminal, civil,
or administrative proceeding that results in a dis-
position listed in subsection (c), to be liable for ac-
tions of a subcontractor of the contractor that caused
serious bodily injury or death to any civilian or mili-
tary personnel of the Government, through gross neg-
ligence or with reckless disregard for the safety of
such personnel.

“‘(c) LIST OF DISPOSITIONS IN CRIMINAL, CIVIL, OR AD-
MINISTRATIVE PROCEEDINGS.—For purposes of subsection
(b), the dispositions listed in this subsection are as fol-
lows:

‘(1) In a criminal proceeding, a conviction.

‘“(2) In a civil proceeding, a finding of fault and li-
ability that results in the payment of a monetary
fine, penalty, reimbursement, restitution, or damages
of $5,000 or more.

‘(3) In an administrative proceeding, a finding of
fault and liability that results in—

‘“(A) the payment of a monetary fine or penalty of
$5,000 or more; or

‘(B) the payment of a reimbursement, restitu-
tion, or damages in excess of $100,000.

‘“(4) To the maximum extent practicable and con-
sistent with applicable laws and regulations, in a
criminal, civil, or administrative proceeding, a dis-
position of the matter by consent or compromise
with an acknowledgment of fault by the person if the
proceeding could have led to any of the outcomes
specified in paragraph (1), (2), or (3).

‘(5) In an administrative proceeding, a final deter-
mination of contractor fault by the Secretary of De-
fense pursuant to subsection (d).

‘“(d) DETERMINATIONS OF CONTRACTOR FAULT BY SEC-
RETARY OF DEFENSE.—

‘(1) IN GENERAL.—In any case described by para-
graph (2), the Secretary of Defense shall—

‘“(A) provide for an expeditious independent inves-
tigation of the causes of the serious bodily injury
or death alleged to have been caused by the con-
tractor as described in that paragraph; and

‘“(B) make a final determination, pursuant to pro-
cedures established by the Secretary for purposes of
this subsection, whether the contractor, in the per-
formance of a covered contract, caused such serious
bodily injury or death through gross negligence or
with reckless disregard for the safety of civilian or
military personnel of the Government.

‘“(2) COVERED CASES.—A case described in this para-
graph is any case in which the Secretary has reason
to believe that—

‘“(A) a contractor, in the performance of a covered
contract, may have caused the serious bodily injury
or death of any civilian or military personnel of the
Government; and

‘“(B) such contractor is not subject to the juris-
diction of United States courts.
¢“(3) CONSTRUCTION OF DETERMINATION.—A final de-

termination under this subsection may be used only

for the purpose of evaluating contractor performance,
and shall not be determinative of fault for any other
purpose.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘contractor’ means a company award-
ed a covered contract and a subcontractor at any tier
under such contract.

‘“(2) The term ‘covered contract’ means a contract
awarded by the Department of Defense for the pro-
curement of goods or services.
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‘“(3) The term ‘serious bodily injury’ means a griev-
ous physical harm that results in a permanent dis-
ability.

‘“(f) EFFECTIVE DATE.—This section shall apply with
respect to contracts entered into after the date occur-
ring 180 days after the date of the enactment of this
Act [Oct. 28, 2009].”

[Pub. L. 111-383, div. A, title VIII, §834(e), Jan. 7, 2011,
124 Stat. 4279, provided that: “The requirements of sec-
tion 823 of the National Defense Authorization Act for
Fiscal Year 2010 [Pub. L. 111-84, set out above], as
amended by subsections (a) through (c), shall apply
with respect to the following:

[‘“(1) Any contract entered into on or after the date
of the enactment of this Act [Jan. 7, 2011].

[“(2) Any task order or delivery order issued on or
after the date of the enactment of this Act under a
contract entered into before, on, or after that date.”’]
Pub. L. 110-329, div. C, title VIII, §8105, Sept. 30, 2008,

122 Stat. 3644, provided that: ‘“‘During the current fiscal
year and hereafter, none of the funds appropriated or
otherwise available to the Department of Defense may
be obligated or expended to provide award fees to any
defense contractor contrary to the provisions of section
814 of the National Defense Authorization Act, Fiscal
Year 2007 (Public Law 109-364) [set out below].”

Pub. L. 109-364, div. A, title VIII, §814, Oct. 17, 2006,
120 Stat. 2321, provided that:

‘“(a) GUIDANCE ON LINKING OF AWARD AND INCENTIVE
FEES TO ACQUISITION OUTCOMES.—Not later than 180
days after the date of the enactment of this Act [Oct.
17, 2006], the Secretary of Defense shall issue guidance,
with detailed implementation instructions (including
definitions), for the Department of Defense on the ap-
propriate use of award and incentive fees in Depart-
ment of Defense acquisition programs.

‘“(b) ELEMENTS.—The guidance under subsection (a)
shall—

‘(1) ensure that all new contracts using award fees
link such fees to acquisition outcomes (which shall be
defined in terms of program cost, schedule, and per-
formance);

‘“(2) establish standards for identifying the appro-
priate level of officials authorized to approve the use
of award and incentive fees in new contracts;

‘“(8) provide guidance on the circumstances in
which contractor performance may be judged to be
‘excellent’ or ‘superior’ and the percentage of the
available award fee which contractors should be paid
for such performance;

‘“(4) establish standards for determining the per-
centage of the available award fee, if any, which con-
tractors should be paid for performance that is judged
to be ‘acceptable’, ‘average’, ‘expected’, ‘good’, or
‘satisfactory’;

‘“(5) ensure that no award fee may be paid for con-
tractor performance that is judged to be below satis-
factory performance or performance that does not
meet the basic requirements of the contract;

‘“(6) provide specific direction on the circum-
stances, if any, in which it may be appropriate to roll
over award fees that are not earned in one award fee
period to a subsequent award fee period or periods;

(7 ensure consistent use of guidelines and defini-
tions relating to award and incentive fees across the
military departments and Defense Agencies;

‘(8) ensure that the Department of Defense—

““(A) collects relevant data on award and incen-
tive fees paid to contractors; and

‘“(B) has mechanisms in place to evaluate such
data on a regular basis;

‘“(9) include performance measures to evaluate the
effectiveness of award and incentive fees as a tool for
improving contractor performance and achieving de-
sired program outcomes; and

‘“(10) provide mechanisms for sharing proven incen-
tive strategies for the acquisition of different types of
products and services among contracting and pro-
gram management officials.

“(c) ASSESSMENT OF INDEPENDENT EVALUATION MECH-
ANISMS.—



§2302

‘(1) IN GENERAL.—The Secretary of Defense shall se-
lect a federally funded research and development cen-
ter to assess various mechanisms that could be used
to ensure an independent evaluation of contractor
performance for the purpose of making determina-
tions applicable to the judging and payment of award
fees.

‘“(2) CONSIDERATIONS.—The assessment conducted
pursuant to paragraph (1) shall include consideration
of the advantages and disadvantages of a system in
which award fees are—

‘“(A) held in a separate fund or funds of the De-
partment of Defense; and

‘(B) allocated to a specific program only upon a
determination by an independent board, charged
with comparing contractor performance across pro-
grams, that such fees have been earned by the con-
tractor for such program.

‘“(3) REPORT.—The Secretary shall submit to the
congressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives] a report on the assess-
ment conducted pursuant to paragraph (1) not later
than one year after the date of the enactment of this
Act [Oct. 17, 2006].”

LIMITATION ON CONTRACTS FOR THE ACQUISITION OF
CERTAIN SERVICES

Pub. L. 109-364, div. A, title VIII, §832, Oct. 17, 2006,
120 Stat. 2331, as amended by Pub. L. 110-181, div. A,
title VIII, §883, Jan. 28, 2008, 122 Stat. 264; Pub. L.
110417, [div. A], title X, §1061(b)(5), Oct. 14, 2008, 122
Stat. 4613; Pub. L. 113-291, div. A, title X, §1071(b)(3)(A),
Dec. 19, 2014, 128 Stat. 3506, provided that:

‘‘(a) LIMITATION.—Except as provided in subsection
(b), the Secretary of Defense may not enter into a serv-
ice contract to acquire a military flight simulator.

““(b) WAIVER.—The Secretary of Defense may waive
subsection (a) with respect to a contract if the Sec-
retary—

‘(1) determines that a waiver is in the national in-
terest; and

‘(2) provides to the congressional defense commit-
tees [Committees on Armed Services and Appropria-
tions of the Senate and the House of Representatives]
an economic analysis as described in subsection (c) at
least 30 days before the waiver takes effect.

‘‘(c) EcoNOMIC ANALYSIS.—The economic analysis pro-
vided under subsection (b) shall include, at a minimum,
the following:

‘(1) A clear explanation of the need for the con-
tract.

‘(2) An examination of at least two alternatives for
fulfilling the requirements that the contract is meant
to fulfill, including the following with respect to each
alternative:

‘“(A) A rationale for including the alternative.

‘(B) A cost estimate of the alternative and an
analysis of the quality of each cost estimate.

‘“(C) A discussion of the benefits to be realized
from the alternative.

‘(D) A best value determination of each alter-
native and a detailed explanation of the life-cycle
cost calculations used in the determination.

‘‘(d) DEFINITIONS.—In this section:

‘(1) The term ‘military flight simulator’ means any
major system to simulate the form, fit, and function
of a military aircraft that has no commonly available
commercial variant.

‘(2) The term ‘service contract’ means any contract
entered into by the Department of Defense the prin-
cipal purpose of which is to furnish services in the
United States through the use of service employees.

““(3) The term ‘service employees’ has the meaning
provided in section 6701(3) of title 41, United States
Code.

‘‘(e) EFFECT ON EXISTING CONTRACTS.—The limitation
in subsection (a) does not apply to any service contract
of a military department to acquire a military flight
simulator, or to any renewal or extension of, or follow-
on contract to, such a contract, if—
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‘(1) the contract was in effect as of October 17, 2006;

‘“(2) the number of flight simulators to be acquired
under the contract (or renewal, extension, or follow-
on) will not result in the total number of flight sim-
ulators acquired by the military department con-
cerned through service contracts to exceed the total
number of flight simulators to be acquired under all
service contracts of such department for such simula-
tors in effect as of October 17, 2006; and

‘“(3) in the case of a renewal or extension of, or fol-
low-on contract to, the contract, the Secretary of the
military department concerned provides to the con-
gressional defense committees a written notice of the
decision to exercise an option to renew or extend the
contract, or to issue a solicitation for bids or propos-
als using competitive procedures for a follow-on con-
tract, and an economic analysis as described in sub-
section (c) supporting the decision, at least 30 days
before carrying out such decision.”

CONGRESSIONAL NOTIFICATION OF CANCELLATION OF
MAJOR AUTOMATED INFORMATION SYSTEMS

Pub. L. 109-163, div. A, title VIII, §806, Jan. 6, 2006, 119
Stat. 3373, provided that:

‘‘(a) REPORT REQUIRED.—The Secretary of Defense
shall notify the congressional defense committees
[Committees on Armed Services and Appropriations of
the Senate and the House of Representatives] not less
than 60 days before cancelling a major automated in-
formation system program that has been fielded or ap-
proved to be fielded, or making a change that will sig-
nificantly reduce the scope of such a program, of the
proposed cancellation or change.

‘“(b) CONTENT.—Each notification submitted under
subsection (a) with respect to a proposed cancellation
or change shall include—

‘(1) the specific justification for the proposed can-
cellation or change;

‘“(2) a description of the impact of the proposed can-
cellation or change on the ability of the Department
to achieve the objectives of the program proposed for
cancellation or change;

‘“(3) a description of the steps that the Department
plans to take to achieve those objectives; and

‘“(4) other information relevant to the change in ac-
quisition strategy.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘major automated information sys-
tem’ has the meaning given that term in Department
of Defense directive 5000.1.

‘“(2) The term ‘approved to be fielded’ means having
received Milestone C approval.”

JOINT POLICY ON CONTINGENCY CONTRACTING

Pub. L. 109-163, div. A, title VIII, §817, Jan. 6, 2006, 119
Stat. 3382, provided that:
““(a) JOINT POLICY.—

‘(1) REQUIREMENT.—Not later than one year after
the date of the enactment of this Act [Jan. 6, 2006],
the Secretary of Defense, in consultation with the
Chairman of the Joint Chiefs of Staff, shall develop a
joint policy for contingency contracting during com-
bat operations and post-conflict operations.

‘“(2) MATTERS COVERED.—The joint policy for con-
tingency contracting required by paragraph (1) shall,
at a minimum, provide for—

‘“(A) the designation of a senior commissioned of-
ficer in each military department with the respon-
sibility for administering the policy;

‘(B) the assignment of a senior commissioned of-
ficer with appropriate acquisition experience and
qualifications to act as head of contingency con-
tracting during combat operations, post-conflict
operations, and contingency operations, who shall
report directly to the commander of the combatant
command in whose area of responsibility the oper-
ations occur;

‘(C) an organizational approach to contingency
contracting that is designed to ensure that each
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military department is prepared to conduct contin-

gency contracting during combat operations and

post-conflict operations;

‘(D) a requirement to provide training (including
training under a program to be created by the De-
fense Acquisition University) to contingency con-
tracting personnel in—

‘(i) the use of law, regulations, policies, and di-
rectives related to contingency contracting oper-
ations;

‘“(ii) the appropriate use of rapid acquisition
methods, including the use of exceptions to com-
petition requirements under section 2304 of title
10, United States Code, sealed bidding, letter con-
tracts, indefinite delivery indefinite quantity
task orders, set asides under section 8(a) of the
Small Business Act (156 U.S.C. 637(a)), undefini-
tized contract actions, and other tools available
to expedite the delivery of goods and services dur-
ing combat operations or post-conflict oper-
ations;

‘(iii) the appropriate use of rapid acquisition
authority, commanders’ emergency response pro-
gram funds, and other tools unique to contin-
gency contracting; and

‘“(iv) instruction on the necessity for the
prompt transition from the use of rapid acquisi-
tion authority to the use of full and open com-
petition and other methods of contracting that
maximize transparency in the acquisition proc-
ess;

‘‘(E) appropriate steps to ensure that training is
maintained for such personnel even when they are
not deployed in a contingency operation; and

‘“(F) such steps as may be needed to ensure
jointness and cross-service coordination in the area
of contingency contracting.

“(b) REPORTS.—

(1) INTERIM REPORT.—

“‘(A) REQUIREMENT.—Not later than 270 days after
the date of the enactment of this Act [Jan. 6, 2006],
the Secretary of Defense shall submit to the Com-
mittees on Armed Services of the Senate and the
House of Representatives an interim report on con-
tingency contracting.

‘(B) MATTERS COVERED.—The report shall include
discussions of the following:

‘(i) Progress in the development of the joint
policy under subsection (a).

‘“(ii) The ability of the Armed Forces to support
contingency contracting.

‘(iii) The ability of commanders of combatant
commands to request contingency contracting
support and the ability of the military depart-
ments and the acquisition support agencies to re-
spond to such requests and provide such support,
including the availability of rapid acquisition
personnel for such support.

‘“(iv) The ability of the current civilian and
military acquisition workforce to deploy to com-
bat theaters of operations and to conduct con-
tracting activities during combat and during
post-conflict, reconstruction, or other contin-
gency operations.

““(v) The effect of different periods of deploy-
ment on continuity in the acquisition process.

‘(2) FINAL REPORT.—Not later than 18 months after
the date of the enactment of this Act [Jan. 6, 2006],
the Secretary of Defense shall submit to the commit-
tees listed in paragraph (1)(A) a final report on con-
tingency contracting, containing a discussion of the
implementation of the joint policy developed under
subsection (a), including updated discussions of the
matters covered in the interim report.

‘‘(c) DEFINITIONS.—In this section:

‘(1) CONTINGENCY CONTRACTING PERSONNEL.—The
term ‘contingency contracting personnel’ means
members of the Armed Forces and civilian employees
of the Department of Defense who are members of the
defense acquisition workforce and, as part of their
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duties, are assigned to provide support to contin-
gency operations (whether deployed or not).

‘“(2) CONTINGENCY CONTRACTING.—The term ‘contin-
gency contracting’ means all stages of the process of
acquiring property or services by the Department of
Defense during a contingency operation.

‘“(3) CONTINGENCY OPERATION.—The term ‘contin-
gency operation’ has the meaning provided in section
101(13) of title 10, United States Code.

‘‘(4) ACQUISITION SUPPORT AGENCIES.—The term ‘ac-
quisition support agencies’ means Defense Agencies
and Department of Defense Field Activities that
carry out and provide support for acquisition-related
activities.”

PROHIBITION ON PROCUREMENTS FROM COMMUNIST
CHINESE MILITARY COMPANIES

Pub. L. 109-163, div. A, title XII, §1211, Jan. 6, 2006, 119
Stat. 3461, as amended by Pub. L. 112-81, div. A, title
XII, §1243(a), (b), Dec. 31, 2011, 125 Stat. 1645; Pub. L.
114-328, div. A, title XII, §1296, Dec. 23, 2016, 130 Stat.
2662, provided that:

‘‘(a) PROHIBITION.—The Secretary of Defense may not
procure goods or services described in subsection (b),
through a contract or any subcontract (at any tier)
under a contract, from any Communist Chinese mili-
tary company.

“(b) GOODS AND SERVICES COVERED.—For purposes of
subsection (a), the goods and services described in this
subsection are goods and services on the munitions list
of the International Traffic in Arms Regulations or in
the 600 series of the control list of the Export Adminis-
tration Regulations, other than goods or services pro-
cured—

‘(1) in connection with a visit by a vessel or an air-
craft of the United States Armed Forces to the Peo-
ple’s Republic of China;

‘(2) for testing purposes; or

‘“(3) for purposes of gathering intelligence.

““‘(c) WAIVER AUTHORIZED.—The Secretary of Defense
may waive the prohibition in subsection (a) if the Sec-
retary determines that such a waiver is necessary for
national security purposes and the Secretary submits
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] a report described in
subsection (d) not less than 15 days before issuing the
waiver under this subsection.

‘“(d) REPORT.—The report referred to in subsection (c¢)
is a report that identifies the specific reasons for the
waiver issued under subsection (¢) and includes recom-
mendations as to what actions may be taken to develop
alternative sourcing capabilities in the future.

“‘(e) DEFINITIONS.—In this section:

(1) The term ‘Communist Chinese military com-
pany’ has the meaning provided that term by section
1237(b)(4) of the Strom Thurmond National Defense
Authorization Act for Fiscal Year 1999 [Pub. L.
105-261] (50 U.S.C. 1701 note).

‘“(2) The term ‘munitions list of the International
Traffic in Arms Regulations’ means the United
States Munitions List contained in part 121 of sub-
chapter M of title 22 of the Code of Federal Regula-
tions.

‘“(3) The term ‘600 series of the control list of the
Export Administration Regulations’ means the 600 se-
ries of the Commerce Control List contained in Sup-
plement No. 1 to part 774 of subtitle B of title 15 of
the Code of Federal Regulations.”

[Pub. L. 112-81, div. A, title XII, §1243(c), Dec. 31, 2011,
125 Stat. 1646, provided that: ‘“‘The amendments made
by this section [amending section 1211 of Pub. L.
109-163, set out above] take effect on the date of the en-
actment of this Act [Dec. 31, 2011] and apply with re-
spect to contracts and subcontracts of the Department
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of Defense entered into on or after the date of the en-
actment of this Act.”’]

DEVELOPMENT OF DEPLOYABLE SYSTEMS TO INCLUDE
CONSIDERATION OF FORCE PROTECTION IN ASYMMET-
RIC THREAT ENVIRONMENTS

Pub. L. 108-375, div. A, title I, §141, Oct. 28, 2004, 118
Stat. 1829, which provided that development of deploy-
able systems must include consideration of force pro-
tection in asymmetric threat environments, was re-
pealed by Pub. L. 115-232, div. A, title VIII, §812(b)(7),
Aug. 13, 2018, 132 Stat. 1848.

INTERNAL CONTROLS FOR DEPARTMENT OF DEFENSE
PROCUREMENTS THROUGH GSA CLIENT SUPPORT CEN-
TERS

Pub. L. 108-375, div. A, title VIII, §802, Oct. 28, 2004,
118 Stat. 2004, as amended by Pub. L. 109-313, §2(c)(2),
Oct. 6, 2006, 120 Stat. 1735; Pub. L. 116-92, div. A, title
IX, §902(38), Dec. 20, 2019, 133 Stat. 1547, provided that:

‘‘(a) INITIAL INSPECTOR GENERAL REVIEW AND DETER-
MINATION.—(1) Not later than March 15, 2005, the Inspec-
tor General of the Department of Defense and the In-
spector General of the General Services Administration
shall jointly—

““(A) review—

‘(i) the policies, procedures, and internal controls
of each GSA Client Support Center; and

‘‘(ii) the administration of those policies, proce-
dures, and internal controls; and
‘“(B) for each such Center, determine in writing

whether—

‘(i) the Center is compliant with defense procure-
ment requirements;

‘‘(ii) the Center is not compliant with defense pro-
curement requirements, but the Center made sig-
nificant progress during 2004 toward becoming com-
pliant with defense procurement requirements; or

‘‘(iii) neither of the conclusions stated in clauses
(i) and (ii) is correct.

‘(2) If the Inspectors General determine under para-
graph (1) that the conclusion stated in clause (ii) or
(iii) of subparagraph (B) of such paragraph is correct in
the case of a GSA Client Support Center, those Inspec-
tors General shall, not later than March 15, 2006, joint-
ly—

“(A) conduct a second review regarding that GSA
Client Support Center as described in paragraph
(D(A); and

‘“(B) determine in writing whether that GSA Client
Support Center is or is not compliant with defense
procurement requirements.

“(b) COMPLIANCE WITH DEFENSE PROCUREMENT RE-
QUIREMENTS.—For the purposes of this section, a GSA
Client Support Center is compliant with defense pro-
curement requirements if the GSA Client Support Cen-
ter’s policies, procedures, and internal controls, and
the manner in which they are administered, are ade-
quate to ensure compliance of that Center with the re-
quirements of laws and regulations that apply to pro-
curements of property and services made directly by
the Department of Defense.

“(c) LIMITATIONS ON PROCUREMENTS THROUGH GSA
CLIENT SUPPORT CENTERS.—(1) After March 15, 2005, and
before March 16, 2006, no official of the Department of
Defense may, except as provided in subsection (d) or
(e), order, purchase, or otherwise procure property or
services in an amount in excess of $100,000 through any
GSA Client Support Center for which a determination
described in paragraph (1)(B)(iii) of subsection (a) has
been made under that subsection.

‘(2) After March 15, 2006, no official of the Depart-
ment of Defense may, except as provided in subsection
(d) or (e), order, purchase, or otherwise procure prop-
erty or services in an amount in excess of $100,000
through any GSA Client Support Center that has not
been determined under this section as being compliant
with defense procurement requirements.

‘(d) EXCEPTION FROM APPLICABILITY OF LIMITA-
TIONS.—(1) No limitation applies under subsection (c)
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with respect to the procurement of property and serv-
ices from a particular GSA Client Support Center dur-
ing any period that there is in effect a determination
of the Under Secretary of Defense for Acquisition and
Sustainment, made in writing, that it is necessary in
the interest of the Department of Defense to continue
to procure property and services through that GSA Cli-
ent Support Center.

“(2) A written determination with respect to a GSA
Client Support Center under paragraph (1) is in effect
for the period, not in excess of one year, that the Under
Secretary of Defense for Acquisition and Sustainment
shall specify in the written determination. The Under
Secretary may extend from time to time, for up to one
year at a time, the period for which the written deter-
mination remains in effect.

‘‘(e) TERMINATION OF APPLICABILITY OF LIMITATIONS.—
Subsection (c) shall cease to apply to a GSA Client
Support Center on the date on which the Inspector
General of the Department of Defense and the Inspector
General of the General Services Administration jointly
determine that such Center is compliant with defense
procurement requirements and notify the Secretary of
Defense of that determination.

“(f) GSA CLIENT SUPPORT CENTER DEFINED.—In this
section, the term ‘GSA Client Support Center’ means a
Client Support Center of the Federal Acquisition Serv-
ice of the General Services Administration.”

DATA REVIEW

Pub. L. 108-136, div. A, title VIII, §801(b), Nov. 24, 2003,
117 Stat. 1540, which required revision of Department of
Defense data collection systems to ensure their capa-
bility to identify each procurement that involved a
consolidation of contract requirements with a total
value in excess of $5,000,000, was repealed by Pub. L.
115232, div. A, title VIII, §812(b)(8), Aug. 13, 2018, 132
Stat. 1848.

QUALITY CONTROL IN PROCUREMENT OF AVIATION
CRITICAL SAFETY ITEMS AND RELATED SERVICES

Pub. L. 108-136, div. A, title VIII, §802(a)-(c), Nov. 24,
2003, 117 Stat. 1540, provided that:

‘‘(a) QUALITY CONTROL PoLICcY.—The Secretary of De-
fense shall prescribe in regulations a quality control
policy for the procurement of aviation critical safety
items and the procurement of modifications, repair,
and overhaul of such items.

‘“(b) CONTENT OF REGULATIONS.—The policy set forth
in the regulations shall include the following require-
ments:

‘(1) That the head of the design control activity for
aviation critical safety items establish processes to
identify and manage the procurement, modification,
repair, and overhaul of aviation critical safety items.

‘(2) That the head of the contracting activity for
an aviation critical safety item enter into a contract
for the procurement, modification, repair, or over-
haul of such item only with a source approved by the
design control activity in accordance with section
2319 of title 10, United States Code.

“(3) That the aviation critical safety items deliv-
ered, and the services performed with respect to avia-
tion critical safety items, meet all technical and
quality requirements specified by the design control
activity.

‘‘(c) DEFINITIONS.—In this section, the terms ‘aviation
critical safety item’ and ‘design control activity’ have
the meanings given such terms in section 2319(g) of
title 10, United States Code, as amended by subsection
@.”

COMPETITIVE AWARD OF CONTRACTS FOR
RECONSTRUCTION ACTIVITIES IN IRAQ

Pub. L. 108-136, div. A, title VIII, §805(a), Nov. 24, 2003,
117 Stat. 1542, provided that: ‘“The Department of De-
fense shall fully comply with chapter 137 of title 10,
United States Code, and other applicable procurement
laws and regulations for any contract awarded for re-
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construction activities in Iraq, and shall conduct a full
and open competition for performing work needed for
the reconstruction of the Iraqi oil industry.”

DEMONSTRATION PROJECT FOR CONTRACTORS
EMPLOYING PERSONS WITH DISABILITIES

Pub. L. 115-232, div. A, title VIII, §888, Aug. 13, 2018,
132 Stat. 1916, provided that: ‘“‘Not later than 180 days
after the date of the enactment of this Act [Aug. 13,
2018], the Secretary of Defense shall update the Defense
Federal Acquisition Regulatory Supplement to include
an instruction on the pilot program regarding employ-
ment of persons with disabilities authorized under sec-
tion 8563 of the National Defense Authorization Act for
Fiscal Year 2004 (Public Law 108-136; 10 U.S.C. 2302
note).”

Pub. L. 108-136, div. A, title VIII, §853, Nov. 24, 2003,
117 Stat. 1557, as amended by Pub. L. 108-199, div. H,
§110, Jan. 23, 2004, 118 Stat. 438; Pub. L. 115-232, div. A,
title VIII, §812(a)(2)(C)(i), Aug. 13, 2018, 132 Stat. 1846,
provided that:

‘‘(a) AUTHORITY.—The Secretary of Defense may carry
out a demonstration project by entering into one or
more contracts with an eligible contractor for the pur-
pose of providing defense contracting opportunities for
severely disabled individuals.

“(b) EVALUATION FACTOR.—In evaluating an offer for
a contract under the demonstration program, the per-
centage of the total workforce of the offeror consisting
of severely disabled individuals employed by the offeror
shall be one of the evaluation factors.

‘“(c) CREDIT TOWARD CERTAIN SMALL BUSINESS CON-
TRACTING GOALS.—Department of Defense contracts en-
tered into with eligible contractors under the dem-
onstration project under this section, and subcontracts
entered into with eligible contractors under such con-
tracts, shall be credited toward the attainment of goals
established under section 15(g)(1) of the Small Business
Act (156 U.S.C. 644(g)(1)) regarding the extent of the par-
ticipation of disadvantaged small business concerns in
contracts of the Department of Defense and sub-
contracts under such contracts.

‘‘(d) DEFINITIONS.—In this section:

‘(1) ELIGIBLE CONTRACTOR.—The term ‘eligible con-
tractor’ means a business entity operated on a for-
profit or nonprofit basis that—

“(A) employs severely disabled individuals at a
rate that averages not less than 33 percent of its
total workforce over a period prescribed by the Sec-
retary;

‘“(B) pays not less than the minimum wage pre-
scribed pursuant to section 6 of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206) to the employ-
ees who are severely disabled individuals; and

‘“(C) provides for its employees health insurance
and a retirement plan comparable to those provided
for employees by business entities of similar size in
its industrial sector or geographic region.
¢“(2) SEVERELY DISABLED INDIVIDUAL.—The term ‘se-

verely disabled individual’ means an individual with

a disability (as defined in section 3 of the Americans

with Disabilities Act of 1990 (42 U.S.C. 12102)) who has

a severe physical or mental impairment that seri-

ously limits one or more functional capacities.”’

PROCUREMENT OF DEFENSE BIOMEDICAL
COUNTERMEASURES

Pub. L. 108-136, div. A, title XVI, §1602, Nov. 24, 2003,
117 Stat. 1682, as amended by Pub. L. 110-181, div. A,
title X, §1063(g)(3), Jan. 28, 2008, 122 Stat. 324, provided
that:

‘‘(a) DETERMINATION OF MATERIAL THREATS.—(1) The
Secretary of Defense (in this section referred to as the
‘Secretary’) shall on an ongoing basis—

‘“(A) assess current and emerging threats of use of
biological, chemical, radiological, and nuclear
agents; and

“(B) identify, on the basis of such assessment, those
agents that present a material risk of use against the
Armed Forces.
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‘“(2) The Secretary shall on an ongoing basis—

““(A) assess the potential consequences to the
health of members of the Armed Forces of use against
the Armed Forces of the agents identified under para-
graph (1)(B); and

‘“(B) identify, on the basis of such assessment, those
agents for which countermeasures are necessary to
protect the health of members of the Armed Forces.
“(b) ASSESSMENT OF AVAILABILITY AND APPROPRIATE-

NESS OF COUNTERMEASURES.—The Secretary shall on an
ongoing basis assess the availability and appropriate-
ness of specific countermeasures to address specific
threats identified under subsection (a).

‘(c) SECRETARY’S DETERMINATION OF COUNTER-
MEASURES APPROPRIATE FOR PROCUREMENT.—(1) The
Secretary, in accordance with paragraph (2), shall on
an ongoing basis identify specific countermeasures that
the Secretary determines to be appropriate for procure-
ment for the Department of Defense stockpile of bio-
medical countermeasures.

‘“(2) The Secretary may not identify a specific coun-
termeasure under paragraph (1) unless the Secretary
determines that—

““(A) the countermeasure is a qualified counter-
measure; and

‘(B) it is reasonable to expect that producing and
delivering, within 5 years, the quantity of that coun-
termeasure required to meet the needs of the Depart-
ment (as determined by the Secretary) is feasible.
¢“(d) INTERAGENCY COOPERATION.—(1) Activities of the

Secretary under this section shall be carried out in reg-
ular, structured, and close consultation and coordina-
tion with the Secretaries of Homeland Security and
Health and Human Services, including the activities
described in subsections (a), (b), and (¢c) and those ac-
tivities with respect to interagency agreements de-
scribed in paragraph (2).

‘(2) The Secretary may enter into an interagency
agreement with the Secretaries of Homeland Security
and Health and Human Services to provide for acquisi-
tion by the Secretary of Defense for use by the Armed
Forces of biomedical countermeasures procured for the
Strategic National Stockpile by the Secretary of
Health and Human Services. The Secretary may trans-
fer such funds to the Secretary of Health and Human
Services as are necessary to carry out such agreements
(including administrative costs of the Secretary of
Health and Human Services), and the Secretary of
Health and Human Services may expend any such
transferred funds to procure such countermeasures for
use by the Armed Forces, or to replenish the stockpile.
The Secretaries are authorized to establish such terms
and conditions for such agreements as the Secretaries
determine to be in the public interest. The transfer au-
thority provided under this paragraph is in addition to
any other transfer authority available to the Sec-
retary.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘qualified countermeasure’ means a
biomedical countermeasure—

“(A) that is approved under section 505(a) of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C.
365) or licensed under section 351 of the Public
Health Service Act (42 U.S.C. 262), or that is ap-
proved under section 515 or cleared under section
510(k) of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360e and 360) for use as such a counter-
measure to a biological, chemical, radiological, or
nuclear agent identified as a material threat under
subsection (a); or

“(B) with respect to which the Secretary of
Health and Human Services makes a determination
that sufficient and satisfactory clinical experience
or research data (including data, if available, from
preclinical and clinical trials) exists to support a
reasonable conclusion that the product will qualify
for such approval or licensing for use as such a
countermeasure.

‘“(2) The term ‘biomedical countermeasure’ means a
drug (as defined in section 201(g)(1) of the Federal
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Food, Drug, and Cosmetic Act (21 U.S.C. 321(g)(1))),
device (as defined in section 201(h) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 321(h))), or
biological product (as defined in section 351(i) of the
Public Health Service Act (42 U.S.C. 262(i))) that is—
‘“(A) used to treat, identify, or prevent harm from
any biological, chemical, radiological, or nuclear
agent that may cause a military health emergency
affecting the Armed Forces; or
‘“(B) used to treat, identify, or prevent harm from

a condition that may result in adverse health con-

sequences or death and may be caused by admin-

istering a drug or biological product that is used as

described in subparagraph (A).

““(3) The term ‘Strategic National Stockpile’ means
the stockpile established under section 121(a) of the
Public Health Security and Bioterrorism Prepared-
ness and Response Act of 2002 (42 U.S.C. 300hh-12(a)).
“(f) FUNDING.—Of the amount authorized to be appro-

priated for the Department of Defense and available
within the transfer authority established under section
1001 of this Act [117 Stat. 1582] for fiscal year 2004 and
for each fiscal year thereafter, such sums are author-
ized as may be necessary for the costs incurred by the
Secretary in the procurement of countermeasures
under this section.”

ENCOURAGEMENT OF SMALL BUSINESSES AND NONTRADI-
TIONAL DEFENSE CONTRACTORS TO SUBMIT PROPOS-
ALS POTENTIALLY BENEFICIAL FOR COMBATING TER-
RORISM

Pub. L. 107-314, div. A, title II, §244, Dec. 2, 2002, 116
Stat. 2498, provided that during fiscal years 2003, 2004,
and 2005, the Secretary of Defense, acting through the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics, was to carry out a program of
outreach to small businesses and nontraditional de-
fense contractors with the purpose of providing a proc-
ess for reviewing and evaluating research activities of,
and new technologies being developed by, small busi-
nesses and nontraditional defense contractors that had
the potential for meeting a defense requirement or
technology development goal of the Department of De-
fense that related to the mission of the Department of
Defense to combat terrorism.

PROCUREMENT OF ENVIRONMENTALLY PREFERABLE
PROCUREMENT ITEMS

Pub. L. 107-314, div. A, title III, §314, Dec. 2, 2002, 116
Stat. 2508, as amended by Pub. L. 109-163, div. A, title
X, §1056(e)(1), Jan. 6, 2006, 119 Stat. 3440, provided that:

‘‘(a) TRACKING SYSTEM.—The Secretary of Defense
shall develop and implement an effective and efficient
tracking system to identify the extent to which the De-
fense Logistics Agency procures environmentally pref-
erable procurement items or procurement items made
with recovered material. The system shall provide for
the separate tracking, to the maximum extent prac-
ticable, of the procurement of each category of pro-
curement items that, as of the date of the enactment
of this Act [Dec. 2, 2002], has been determined to be en-
vironmentally preferable or made with recovered mate-
rial.

““(b) ASSESSMENT OF TRAINING AND EDUCATION.—The
Secretary of Defense shall assess the need to establish
a program, or enhance existing programs, for training
and educating Department of Defense procurement offi-
cials to ensure that they are aware of any Department
requirements, preferences, or goals for the procurement
of environmentally preferable procurement items or
procurement items made with recovered material.

‘‘(¢c) REPORTING REQUIREMENT.—Not later than March
1, 2004, and each March 1 thereafter through 2007, the
Secretary of Defense shall submit to the Committee on
Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives a re-
port detailing the results obtained from the tracking
system developed under subsection (a).

“(d) RELATION TO OTHER LAWS.—Nothing in this sec-
tion shall be construed to alter the requirements of the
Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).
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‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘environmentally preferable’, in the
case of a procurement item, means that the item has
a lesser or reduced effect on human health and the
environment when compared with competing prod-
ucts that serve the same purpose. The comparison
may consider raw materials acquisition, production,
manufacturing, packaging, distribution, reuse, oper-
ation, maintenance, or disposal of the product.

‘“(2) The terms ‘procurement item’ and ‘recovered
material’ have the meanings given such terms in sec-
tion 1004 of the Solid Waste Disposal Act (42 U.S.C.
6903).”

POLICY REGARDING ACQUISITION OF INFORMATION AS-
SURANCE AND INFORMATION ASSURANCE-ENABLED IN-
FORMATION TECHNOLOGY PRODUCTS

Pub. L. 107-314, div. A, title III, §352, Dec. 2, 2002, 116
Stat. 25618, which required the Secretary to establish a
policy to limit the acquisition of information assur-
ance and information assurance-enabled information
technology products to those products already evalu-
ated and validated in accordance with appropriate cri-
teria, schemes, or programs, was repealed by Pub. L.
115232, div. A, title VIII, §812(b)(9), Aug. 13, 2018, 132
Stat. 1848.

LOGISTICS SUPPORT AND SERVICES FOR WEAPON
SYSTEMS CONTRACTORS

Pub. L. 107-314, div. A, title III, §365, Dec. 2, 2002, 116
Stat. 2520, as amended by Pub. L. 109-163, div. A, title
III, §331, Jan. 6, 2006, 119 Stat. 3195, authorized the Sec-
retary of Defense to make certain logistics support and
services available to weapon systems contractors and
provided for the expiration of such authority on Sept.
30, 2010.

IMPROVEMENT OF SOFTWARE ACQUISITION PROCESSES

Pub. L. 107-314, div. A, title VIII, §804, Dec. 2, 2002, 116
Stat. 2604, provided that:

‘‘(a) ESTABLISHMENT OF PROGRAMS.—(1) The Secretary
of each military department shall establish a program
to improve the software acquisition processes of that
military department.

‘“(2) The head of each Defense Agency that manages
a major defense acquisition program with a substantial
software component shall establish a program to im-
prove the software acquisition processes of that De-
fense Agency.

‘(3) The programs required by this subsection shall
be established not later than 120 days after the date of
the enactment of this Act [Dec. 2, 2002].

‘“(b) PROGRAM REQUIREMENTS.—A program to improve
software acquisition processes under this section shall,
at a minimum, include the following:

‘(1) A documented process for software acquisition
planning, requirements development and manage-
ment, project management and oversight, and risk
management.

‘“(2) Efforts to develop appropriate metrics for per-
formance measurement and continual process im-
provement.

‘“(3) A process to ensure that key program person-
nel have an appropriate level of experience or train-
ing in software acquisition.

‘“(4) A process to ensure that each military depart-
ment and Defense Agency implements and adheres to
established processes and requirements relating to
the acquisition of software.

‘‘(c) DEPARTMENT OF DEFENSE GUIDANCE.—The Assist-
ant Secretary of Defense for Command, Control, Com-
munications, and Intelligence, in consultation with the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics, shall—

‘(1) prescribe uniformly applicable guidance for the
administration of all of the programs established
under subsection (a) and take such actions as are nec-
essary to ensure that the military departments and
Defense Agencies comply with the guidance; and
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‘(2) assist the Secretaries of the military depart-
ments and the heads of the Defense Agencies to carry
out such programs effectively by—

‘“(A) ensuring that the criteria applicable to the
selection of sources provides added emphasis on
past performance of potential sources, as well as on
the maturity of the software products offered by
the potential sources; and

‘Y(B) identifying, and serving as a clearinghouse
for information regarding, best practices in soft-
ware development and acquisition in both the pub-
lic and private sectors.

‘(d) DEFINITIONS.—In this section:

‘(1) The term ‘Defense Agency’ has the meaning
given the term in section 101(a)(11) of title 10, United
States Code.

‘“(2) The term ‘major defense acquisition program’
has the meaning given such term in section
139(a)(2)(B) of title 10, United States Code.”

RAPID ACQUISITION AND DEPLOYMENT PROCEDURES

Pub. L. 107-314, div. A, title VIII, §806, Dec. 2, 2002, 116
Stat. 2607, as amended by Pub. L. 108-136, div. A, title
VIII, §845, Nov. 24, 2003, 117 Stat. 1553; Pub. L. 108-375,
div. A, title VIII, §811, Oct. 28, 2004, 118 Stat. 2012; Pub.
L. 109-364, div. A, title X, §1071(h), Oct. 17, 2006, 120
Stat. 2403; Pub. L. 111-383, div. A, title VIII, §803, Jan.
7, 2011, 124 Stat. 4255; Pub. L. 112-81, div. A, title VIII,
§845(a), (b), Dec. 31, 2011, 125 Stat. 1515; Pub. L. 114-92,
div. A, title VIII, §803, Nov. 25, 2015, 129 Stat. 880; Pub.
L. 114-328, div. A, title VIII, §801, Dec. 23, 2016, 130 Stat.
2247, provided that:

‘‘(a) REQUIREMENT To ESTABLISH PROCEDURES.—Not
later than 180 days after the date of the enactment of
this Act [Dec. 2, 2002], the Secretary of Defense shall
prescribe procedures for the rapid acquisition and de-
ployment of supplies and associated support services
that are—

‘“(1)(A) currently under development by the Depart-
ment of Defense or available from the commercial
sector;

‘“(B) require only minor modifications to supplies
described in subparagraph (A); or

‘(C) developed or procured under the rapid fielding
or rapid prototyping acquisition pathways under sec-
tion 804 of the National Defense Authorization Act
for Fiscal Year 2016 (Public Law 114-92; 10 U.S.C. 2302
note); and

“(2) urgently needed to react to an enemy threat or
to respond to significant and urgent safety situa-
tions.

“(b) IssUESs To BE ADDRESSED.—The procedures pre-
scribed under subsection (a) shall include the following:

‘(1) A process for streamlined communications be-
tween the Chairman of the Joint Chiefs of Staff, the
acquisition community, and the research and devel-
opment community, including—

‘“(A) a process for the commanders of the combat-
ant commands and the Joint Chiefs of Staff to com-
municate their needs to the acquisition community
and the research and development community; and

‘“(B) a process for the acquisition community and
the research and development community to pro-
pose supplies and associated support services that
meet the needs communicated by the combatant
commands and the Joint Chiefs of Staff.

‘“(2) Procedures for demonstrating, rapidly acquir-
ing, and deploying supplies and associated support
services proposed pursuant to paragraph (1)(B), in-
cluding—

‘“(A) a process for demonstrating performance and
evaluating for current operational purposes the ex-
isting capability of the supplies and associated sup-
port services;

“(B) a process for developing an acquisition and
funding strategy for the deployment of the supplies
and associated support services; and

‘(C) a process for making deployment and utiliza-
tion determinations based on information obtained
pursuant to subparagraphs (A) and (B).

‘“(3) Specific procedures in accordance with the
guidance developed under section 804(a) of the Na-
tional Defense Authorization Act for Fiscal Year 2016
(Public Law 114-92; 10 U.S.C. 2302 note).

‘“(c) RESPONSE TO COMBAT EMERGENCIES AND CERTAIN

URGENT OPERATIONAL NEEDS.—

‘(1) DETERMINATION OF NEED FOR RAPID ACQUISITION
AND DEPLOYMENT.—(A) In the case of any supplies and
associated support services that, as determined in
writing by the Secretary of Defense, are urgently
needed to eliminate a documented deficiency that has
resulted in combat casualties, or is likely to result in
combat casualties, the Secretary may use the proce-
dures developed under this section in order to accom-
plish the rapid acquisition and deployment of the
needed supplies and associated support services.

‘(B) In the case of any supplies and associated sup-
port services that, as determined in writing by the
Secretary of Defense, are urgently needed to elimi-
nate a documented deficiency that impacts an on-
going or anticipated contingency operation and that,
if left unfulfilled, could potentially result in loss of
life or critical mission failure, the Secretary may use
the procedures developed under this section in order
to accomplish the rapid acquisition and deployment
of the needed supplies and associated support serv-
ices.

‘(C)(i) In the case of any supplies and associated
support services that, as determined in writing by the
Secretary of Defense without delegation, are urgently
needed to eliminate a deficiency that as the result of
a cyber attack has resulted in critical mission fail-
ure, the loss of life, property destruction, or eco-
nomic effects, or if left unfilled is likely to result in
critical mission failure, the loss of life, property de-
struction, or economic effects, the Secretary may use
the procedures developed under this section in order
to accomplish the rapid acquisition and deployment
of the needed offensive or defensive cyber capabili-
ties, supplies, and associated support services.

‘‘(ii) In this subparagraph, the term ‘cyber attack’
means a deliberate action to alter, disrupt, deceive,
degrade, or destroy computer systems or networks or
the information or programs resident in or transiting
these systems or networks.

¢‘(2) DESIGNATION OF SENIOR OFFICIAL RESPONSIBLE.—
(A)({) Except as provided under clause (ii), whenever
the Secretary makes a determination under subpara-
graph (A), (B), or (C) of paragraph (1) that certain
supplies and associated support services are urgently
needed to eliminate a deficiency described in that
subparagraph, the Secretary shall designate a senior
official of the Department of Defense to ensure that
the needed supplies and associated support services
are acquired and deployed as quickly as possible, with
a goal of awarding a contract for the acquisition of
the supplies and associated support services within 15
days.

‘“(ii) Clause (i) does not apply to acquisitions initi-
ated in the case of a determination by the Secretary
that funds are necessary to immediately initiate a
project under the rapid fielding or rapid prototyping
acquisition pathways under section 804 of the Na-
tional Defense Authorization Act for Fiscal Year 2016
(Public Law 114-92; 10 U.S.C. 2302 note) if the des-
ignated official for acquisitions using such pathways
is the service acquisition executive.

“(B) Upon designation of a senior official under sub-
paragraph (A), the Secretary shall authorize that of-
ficial to waive any provision of law, policy, directive,
or regulation described in subsection (d) that such of-
ficial determines in writing would unnecessarily im-
pede the rapid acquisition and deployment of the
needed supplies and associated support services. In a
case in which the needed supplies and associated sup-
port services cannot be acquired without an extensive
delay, the senior official shall require that an interim
solution be implemented and deployed using the pro-
cedures developed under this section to minimize ad-
verse consequences resulting from the urgent need.
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‘“(3) USE OF FUNDS.—(A) In any fiscal year in which
the Secretary makes a determination described in
subparagraph (A), (B), or (C) of paragraph (1), or upon
the Secretary making a determination that funds are
necessary to immediately initiate a project under the
rapid fielding or rapid prototyping acquisition path-
ways under section 804 of the National Defense Au-
thorization Act for Fiscal Year 2016 (Public Law
114-92; 10 U.S.C. 2302 note) based on a compelling na-
tional security need, the Secretary may use any
funds available to the Department of Defense for ac-
quisitions of supplies and associated support services
if the determination includes a written finding that
the use of such funds is necessary to address the defi-
ciency in a timely manner.

‘“(B) Except as provided under subparagraph (C), the
authority of this section may only be used to acquire
supplies and associated support services—

‘(i) in the case of determinations by the Sec-
retary under paragraph (1)(A), in an amount aggre-
gating not more than $200,000,000 during any fiscal
year;

‘“(ii) in the case of determinations by the Sec-
retary under paragraph (1)(B), in an amount aggre-
gating not more than $200,000,000 during any fiscal
year;

‘(iii) in the case of determinations by the Sec-
retary under paragraph (1)(C), in an amount aggre-
gating not more than $200,000,000 during any fiscal
year; and

‘(iv) in the case of a determination by the Sec-
retary that funds are necessary to immediately ini-
tiate a project under the rapid fielding or rapid
prototyping acquisition pathways under section 804
of the National Defense Authorization Act for Fis-
cal Year 2016 (Public Law 114-92; 10 U.S.C. 2302
note), in an amount not more than $200,000,000 dur-
ing any fiscal year.

“(C) For each of fiscal years 2017 and 2018, the lim-
its set forth in clauses (i) and (ii) of subparagraph (B)
do not apply to the exercise of authority under such
clauses provided that the total amount of supplies
and associated support services acquired as provided
under such subparagraph does not exceed $800,000,000
during such fiscal year.

¢“(4) NOTIFICATION TO CONGRESSIONAL DEFENSE COM-
MITTEES.—(A) In the case of a determination by the
Secretary under paragraph (1)(A), the Secretary shall
notify the congressional defense committees [Com-
mittees on Armed Services and Appropriations of the
Senate and the House of Representatives] of the de-
termination within 15 days after the date of the de-
termination.

‘(B) In the case of a determination by the Sec-
retary under paragraph (1)(B) the Secretary shall no-
tify the congressional defense committees of the de-
termination at least 10 days before the date on which
the determination is effective.

“(C) In the case of a determination by the Sec-
retary under paragraph (3)(A) that funds are nec-
essary to immediately initiate a project under the
rapid fielding or rapid prototyping acquisition path-
ways under section 804 of the National Defense Au-
thorization Act for Fiscal Year 2016 (Public Law
114-92; 10 U.S.C. 2302 note), the Secretary shall notify
the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] of the determina-
tion within 10 days after the date of the use of such
funds.

‘(D) A notice under this paragraph shall include
the following:

‘(i) The supplies and associated support services
to be acquired.

‘(ii) The amount anticipated to be expended for
the acquisition.

‘‘(iii) The source of funds for the acquisition.

‘“(E) A notice under this paragraph shall be suffi-
cient to fulfill any requirement to provide notifica-
tion to Congress for a new start program.
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‘“(F) A notice under this paragraph shall be pro-
vided in consultation with the Director of the Office
of Management and Budget.

¢“(5) TIME FOR TRANSITIONING TO NORMAL ACQUISITION
SYSTEM.—(A) Any acquisition initiated under this
subsection shall transition to the normal acquisition
system not later than two years after the date on
which the Secretary makes the determination de-
scribed in paragraph (1) with respect to the supplies
and associated support services concerned.

‘(B) Subparagraph (A) does not apply to acquisi-
tions initiated in the case of a determination by the
Secretary that funds are necessary to immediately
initiate a project under the rapid fielding or rapid
prototyping acquisition pathways under section 804 of
the National Defense Authorization Act for Fiscal
Year 2016 (Public Law 114-92; 10 U.S.C. 2302 note).

€(6) LIMITATION ON OFFICERS WITH AUTHORITY TO
MAKE A DETERMINATION.—The authority to make a de-
termination under subparagraph (A), (B), or (C) of
paragraph (1) may be exercised only by the Secretary
or Deputy Secretary of Defense.

“(d) WAIVER OF CERTAIN STATUTES AND REGULA-
TIONS.—(1) Upon a determination described in sub-
section (c)(1), the senior official designated in accord-
ance with subsection (c)(2) with respect to that des-
ignation is authorized to waive any provision of law,
policy, directive or regulation addressing—

‘“(A) the establishment of the requirement for the
supplies and associated support services;

‘(B) the research, development, test, and evalua-
tion of the supplies and associated support services;
or

‘“(C) the solicitation and selection of sources, and
the award of the contract, for procurement of the
supplies and associated support services.

‘“(2) Nothing in this subsection authorizes the waiver
of—

““(A) the requirements of this section or the regula-
tions implementing this section; or

‘“(B) any provision of law imposing civil or criminal
penalties.

‘‘(e) TESTING REQUIREMENT.—(1) The process for dem-
onstrating performance and evaluating for current
operational purposes the existing capability of the sup-
plies and associated support services prescribed under
subsection (b)(2)(A) shall include—

““(A) an operational assessment in accordance with
procedures prescribed by the Director of Operational
Test and Evaluation; and

‘“(B) a requirement to provide information about
any deficiency of the supplies and associated support
services in meeting the original requirements for the
supplies and associated support services (as stated in
a statement of the urgent operational need or similar
document) to the deployment decisionmaking au-
thority.

‘(2) The process may not include a requirement for
any deficiency of supplies and associated support serv-
ices to be the determining factor in deciding whether
to deploy the supplies and associated support services.

““(3) If supplies and associated support services are de-
ployed under the rapid acquisition and deployment pro-
cedures prescribed pursuant to this section, or under
any other authority, before the completion of oper-
ational test and evaluation of the supplies and associ-
ated support services, the Director of Operational Test
and Evaluation shall have access to operational records
and data relevant to such supplies and associated sup-
port services in accordance with section 139(e)(3) of
title 10, United States Code, for the purpose of complet-
ing operational test and evaluation of the supplies and
associated support services. The access to the oper-
ational records and data shall be provided in a time and
manner determined by the Secretary of Defense con-
sistent with requirements of operational security and
other relevant operational requirements.

“(f) LIMITATION.—In the case of supplies that are part
of a major system for which a low-rate initial produc-
tion quantity determination has been made pursuant to
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section 2400 of title 10, United States Code, the quan-
tity of such supplies acquired using the procedures pre-
scribed pursuant to this section may not exceed an
amount consistent with complying with limitations on
the quantity of articles approved for low-rate initial
production for such system. Any such supplies shall be
included in any relevant calculation of quantities for
low-rate initial production for the system concerned.

¢“(g) ASSOCIATED SUPPORT SERVICES DEFINED.—In this
section, the term ‘associated support services’ means
training, operation, maintenance, and support services
needed in connection with the deployment of supplies
to be acquired pursuant to the authority of this sec-
tion. The term does not include functions that are in-
herently governmental or otherwise exempted from pri-
vate sector performance.”’

[Pub. L. 116-93, div. A, title VIII, §8071, Dec. 20, 2019,
133 Stat. 2353, provided that: ‘‘Any notice that is re-
quired to be submitted to the Committees on Appro-
priations of the Senate and the House of Representa-
tives under section 806(c)(4) of the Bob Stump National
Defense Authorization Act for Fiscal Year 2003 [Pub. L.
107-314, set out above] (10 U.S.C. 2302 note) after the
date of the enactment of this Act [div. A of Pub. L.
116-93, approved Dec. 20, 2019] shall be submitted pursu-
ant to that requirement concurrently to the Sub-
committees on Defense of the Committees on Appro-
priations of the Senate and the House of Representa-
tives.”’]

[Similar provisions were contained in the following
prior appropriation acts:

[Pub. L. 115-245, div. A, title VIII, §8069, Sept. 28, 2018,
132 Stat. 3017.

[Pub. L. 115-141, div. C, title VIII, §8070, Mar. 23, 2018,
132 Stat. 480.]

[Pub. L. 112-81, div. A, title VIII, §845(c), Dec. 31, 2011,
125 Stat. 1515, provided that: ““The authority to acquire
associated support services pursuant to section 806 of
the Bob Stump National Defense Authorization Act for
Fiscal Year 2003 [Pub. L. 107-314, set out above], as
amended by this section, shall not take effect until the
Secretary of Defense certifies to the congressional de-
fense committees [Committees on Armed Services and
Appropriations of the Senate and the House of Rep-
resentatives] that the Secretary has developed and im-
plemented an expedited review process in compliance
with the requirements of section 804 of the Ike Skelton
National Defense Authorization Act for Fiscal Year
2011 (Public Law 111-383; 124 Stat. 4256; 10 U.S.C. 2302
note).”’]

PROCUREMENT OF ALTERNATIVE FUELED AND HYBRID
LIGHT DUTY TRUCKS

Pub. L. 107-107, div. A, title III, §318, Dec. 28, 2001, 115
Stat. 1055, provided that:

‘‘(a) DEFENSE FLEETS NOT COVERED BY REQUIREMENT
IN ENERGY PoLIcY AcCT OF 1992.—(1) The Secretary of
Defense shall coordinate with the Administrator of
General Services to ensure that only hybrid vehicles
are procured by the Administrator for the Department
of Defense fleet of light duty trucks that is not in a
fleet of vehicles to which section 303 of the Energy Pol-
icy Act of 1992 (42 U.S.C. 13212) applies.

““(2) The Secretary, in consultation with the Adminis-
trator, may waive the policy regarding the procure-
ment of hybrid vehicles in paragraph (1) to the extent
that the Secretary determines necessary—

““(A) in the case of trucks that are exempt from the
requirements of section 303 of the Energy Policy Act
of 1992 for national security reasons under subsection
(b)@B)E) of such section, to meet specific require-
ments of the Department of Defense for capabilities
of light duty trucks;

‘(B) to procure vehicles consistent with the stand-
ards applicable to the procurement of fleet vehicles
for the Federal Government; or

“(C) to adjust to limitations on the commercial
availability of light duty trucks that are hybrid vehi-
cles.

*“(3) This subsection applies with respect to procure-
ments of light duty trucks in fiscal year 2005 and subse-
quent fiscal years.
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“(b) REQUIREMENT ToO EXCEED REQUIREMENT IN EN-
ERGY PoLICY ACT OF 1992.—(1) The Secretary of Defense
shall coordinate with the Administrator of General
Services to ensure that, of the light duty trucks pro-
cured in fiscal years after fiscal year 2004 for the fleets
of light duty vehicles of the Department of Defense to
which section 303 of the Energy Policy Act of 1992 [42
U.S.C. 13212] applies—

“(A) five percent of the total number of such trucks
that are procured in each of fiscal years 2005 and 2006
are alternative fueled vehicles or hybrid vehicles; and

““(B) ten percent of the total number of such trucks
that are procured in each fiscal year after fiscal year
2006 are alternative fueled vehicles or hybrid vehicles.
‘(2) Light duty trucks acquired for the Department

of Defense that are counted to comply with section 303
of the Energy Policy Act of 1992 for a fiscal year shall
be counted to determine the total number of light duty
trucks procured for the Department of Defense for that
fiscal year for the purposes of paragraph (1), but shall
not be counted to satisfy the requirement in that para-
graph.

‘“(c) REPORT ON PLANS FOR IMPLEMENTATION.—At the
same time that the President submits the budget for
fiscal year 2003 to Congress under section 1105(a) of title
31, United States Code, the Secretary shall submit to
Congress a report summarizing the plans for carrying
out subsections (a) and (b).

‘‘(d) DEFINITIONS.—In this section:

‘(1) The term ‘hybrid vehicle’ means a motor vehi-
cle that draws propulsion energy from onboard
sources of stored energy that are both—

“(A) an internal combustion or heat engine using
combustible fuel; and
‘(B) a rechargeable energy storage system.

‘(2) The term ‘alternative fueled vehicle’ has the
meaning given that term in section 301 of the Energy
Policy Act of 1992 (42 U.S.C. 13211).”

TEMPORARY EMERGENCY PROCUREMENT AUTHORITY TO
FACILITATE THE DEFENSE AGAINST TERRORISM OR BI-
OLOGICAL OR CHEMICAL ATTACK

Pub. L. 107-107, div. A, title VIII, §836, Dec. 28, 2001,
115 Stat. 1192, provided special authorities relating to
increased flexibility for use of streamlined procedures
and commercial item treatment for procurements of
biotechnology to facilitate the defense against terror-
ism or biological or chemical attack which would be
applicable to procurements for which funds had been
obligated during fiscal years 2002 and 2003, directed the
Secretary of Defense to submit to committees of Con-
gress, not later than Mar. 1, 2002, a report containing
the Secretary’s recommendations for additional emer-
gency procurement authority that the Secretary had
determined necessary to support operations carried out
to combat terrorism, and provided that no contract
could be entered into pursuant to such authority after
Sept. 30, 2003.

IMPROVEMENTS IN PROCUREMENTS OF SERVICES

Pub. L. 106-398, §1 [[div. A], title VIII, §821], Oct. 30,
2000, 114 Stat. 1654, 1654A-217, as amended by Pub. L.
108-136, div. A, title XIV, §1431(c), Nov. 24, 2003, 117 Stat.
1672; Pub. L. 115-232, div. A, title VIII, §836(f)(2), Aug.
13, 2018, 132 Stat. 1871, provided that:

‘“‘(a) PREFERENCE FOR PERFORMANCE-BASED SERVICE
CONTRACTING.—Not later than 180 days after the date of
the enactment of this Act [Oct. 30, 2000], the Federal
Acquisition Regulation issued in accordance with sec-
tions 6 and 25 of the Office of Federal Procurement Pol-
icy Act ([former] 41 U.S.C. 405 and 421) [see 41 U.S.C.
1121 and 1303] shall be revised to establish a preference
for use of contracts and task orders for the purchase of
services in the following order of precedence:

‘(1) A performance-based contract or performance-
based task order that contains firm fixed prices for
the specific tasks to be performed.

‘“(2) Any other performance-based contract or per-
formance-based task order.



§2302

‘“(3) Any contract or task order that is not a per-
formance-based contract or a performance-based task
order.

“[(b) Repealed. Pub. L. 108-136, div. A, title XIV,
§1431(c), Nov. 24, 2003, 117 Stat. 1672.]

‘(c) CENTERS OF EXCELLENCE IN SERVICE CONTRACT-
ING.—Not later than 180 days after the date of the en-
actment of this Act [Oct. 30, 2000], the Secretary of
each military department shall establish at least one
center of excellence in contracting for services. Each
center of excellence shall assist the acquisition com-
munity by identifying, and serving as a clearinghouse
for, best practices in contracting for services in the
public and private sectors.

“(d) ENHANCED TRAINING IN SERVICE CONTRACTING.—
(1) The Secretary of Defense shall ensure that classes
focusing specifically on contracting for services are of-
fered by the Defense Acquisition University and the De-
fense Systems Management College and are otherwise
available to contracting personnel throughout the De-
partment of Defense.

‘(2) The Secretary of each military department and
the head of each Defense Agency shall ensure that the
personnel of the department or agency, as the case may
be, who are responsible for the awarding and manage-
ment of contracts for services receive appropriate
training that is focused specifically on contracting for
services.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘performance-based’, with respect to
a contract, a task order, or contracting, means that
the contract, task order, or contracting, respectively,
includes the use of performance work statements
that set forth contract requirements in clear, spe-
cific, and objective terms with measurable outcomes.

‘“(2) The term ‘Defense Agency’ has the meaning
given the term in section 101(a)(11) of title 10, United
States Code.”

PROGRAM TO INCREASE BUSINESS INNOVATION IN
DEFENSE ACQUISITION PROGRAMS

Pub. L. 106-65, div. A, title VIII, §812(a)-(c), (e), Oct.
5, 1999, 113 Stat. 709, 710, provided that:

‘‘(a) REQUIREMENT TO DEVELOP PLAN.—Not later than
March 1, 2000, the Secretary of Defense shall publish in
the Federal Register for public comment a plan to pro-
vide for increased innovative technology for acquisi-
tion programs of the Department of Defense from com-
mercial private sector entities, including small-busi-
ness concerns.

*“(b) IMPLEMENTATION OF PLAN.—Not later than March
1, 2001, the Secretary of Defense shall implement the
plan required by subsection (a), subject to any modi-
fications the Secretary may choose to make in re-
sponse to comments received.

‘‘(c) ELEMENTS OF PLAN.—The plan required by sub-
section (a) shall include, at a minimum, the following
elements:

‘(1) Procedures through which commercial private
sector entities, including small-business concerns,
may submit proposals recommending cost-saving and
innovative ideas to acquisition program managers.

‘(2) A review process designed to make recom-
mendations on the merit and viability of the propos-
als submitted under paragraph (1) at appropriate
times during the acquisition cycle.

“(3) Measures to limit potential disruptions to ex-
isting contracts and programs from proposals accept-
ed and incorporated into acquisition programs of the
Department of Defense.

‘“(4) Measures to ensure that research and develop-
ment efforts of small-business concerns are consid-
ered as early as possible in a program’s acquisition
planning process to accommodate potential tech-
nology insertion without disruption to existing con-
tracts and programs.

‘‘(e) SMALL-BUSINESS CONCERN DEFINED.—In this sec-
tion, the term ‘small-business concern’ has the same
meaning as the meaning of such term as used in the
Small Business Act (15 U.S.C. 631 et seq.).”
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YEAR 2000 SOFTWARE CONVERSION

Pub. L. 104-201, div. A, title VIII, §831, Sept. 23, 1996,
110 Stat. 2615, directed the Secretary of Defense to en-
sure that all information technology acquired by the
Department of Defense pursuant to contracts entered
into after Sept. 30, 1996, would have the capabilities to
process date and date-related data in 2000, and directed
the Secretary to assess all information technology
within the Department to determine the extent to
which such technology would have the capabilities to
operate effectively, and to submit to Congress a de-
tailed plan for eliminating any deficiencies not later
than Jan. 1, 1997.

DEFENSE FACILITY-WIDE PILOT PROGRAM

Pub. L. 104-106, div. A, title VIII, §822, Feb. 10, 1996,
110 Stat. 396, as amended by Pub. L. 106-65, div. A, title
X, §1067(6), Oct. 5, 1999, 113 Stat. 774, provided that:

‘‘(a) AUTHORITY TO CONDUCT DEFENSE FACILITY-WIDE
P1LOT PROGRAM.—The Secretary of Defense may con-
duct a pilot program, to be known as the ‘defense facil-
ity-wide pilot program’, for the purpose of determining
the potential for increasing the efficiency and effec-
tiveness of the acquisition process in facilities by using
commercial practices on a facility-wide basis.

“(b) DESIGNATION OF PARTICIPATING FACILITIES.—(1)
Subject to paragraph (2), the Secretary may designate
up to two facilities as participants in the defense facil-
ity-wide pilot program.

‘“(2) The Secretary may designate for participation in
the pilot program only those facilities that are author-
ized to be so designated in a law authorizing appropria-
tions for national defense programs that is enacted
after the date of the enactment of this Act [Feb. 10,
1996].

‘“(c) SCOPE OF PROGRAM.—At a facility designated as
a participant in the pilot program, the pilot program
shall consist of the following:

‘(1) All contracts and subcontracts for defense sup-
plies and services that are performed at the facility.

‘(2) All Department of Defense contracts and all
subcontracts under Department of Defense contracts
performed elsewhere that the Secretary determines
are directly and substantially related to the produc-
tion of defense supplies and services at the facility
and are necessary for the pilot program.
¢“(d) CRITERIA FOR DESIGNATION OF PARTICIPATING FA-

CILITIES.—The Secretary shall establish criteria for se-
lecting a facility for designation as a participant in the
pilot program. In developing such criteria, the Sec-
retary shall consider the following:

‘(1) The number of existing and anticipated con-
tracts and subcontracts performed at the facility—

““(A) for which contractors are required to provide
certified cost or pricing data pursuant to section
2306a of title 10, United States Code; and

“(B) which are administered with the application
of cost accounting standards under section 26(f) of
the Office of Federal Procurement Policy Act

([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a), (b)].

““(2) The relationship of the facility to other organi-
zations and facilities performing under contracts
with the Department of Defense and subcontracts
under such contracts.

“(3) The impact that the participation of the facil-
ity under the pilot program would have on competing
domestic manufacturers.

‘“(4) Such other factors as the Secretary considers
appropriate.

‘“(e) NOTIFICATION.—(1) The Secretary shall transmit
to the Committee on Armed Services of the Senate and
the Committee on Armed Services of the House of Rep-
resentatives a written notification of each facility pro-
posed to be designated by the Secretary for participa-
tion in the pilot program.

““(2) The Secretary shall include in the notification
regarding a facility designated for participation in the
program a management plan addressing the following:

““(A) The proposed treatment of research and devel-
opment contracts or subcontracts to be performed at
the facility during the pilot program.
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‘“(B) The proposed treatment of the cost impact of
the use of commercial practices on the award and ad-
ministration of contracts and subcontracts performed
at the facility.

‘(C) The proposed method for reimbursing the con-
tractor for existing and new contracts.

‘(D) The proposed method for measuring the per-
formance of the facility for meeting the management
goals of the Secretary.

‘“(E) Estimates of the annual amount and the total
amount of the contracts and subcontracts covered
under the pilot program.

““(3)(A) The Secretary shall ensure that the manage-
ment plan for a facility provides for attainment of the
following objectives:

‘(1) A significant reduction of the cost to the Gov-
ernment for programs carried out at the facility.

‘“(ii) A reduction of the schedule associated with
programs carried out at the facility.

‘‘(iii) An increased use of commercial practices and
procedures for programs carried out at the facility.

‘“(iv) Protection of a domestic manufacturer com-
peting for contracts at such facility from being
placed at a significant competitive disadvantage by
the participation of the facility in the pilot program.
“(B) The management plan for a facility shall also re-

quire that all or substantially all of the contracts to be
awarded and performed at the facility after the des-
ignation of that facility under subsection (b), and all or
substantially all of the subcontracts to be awarded
under those contracts and performed at the facility
after the designation, be—

‘(i) for the production of supplies or services on a
firm-fixed price basis;

‘(ii) awarded without requiring the contractors or
subcontractors to provide certified cost or pricing
data pursuant to section 2306a of title 10, United
States Code; and

‘“(iii) awarded and administered without the appli-
cation of cost accounting standards under section
26(f) of the Office of Federal Procurement Policy Act
([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a), (b)].
“(f) EXEMPTION FROM CERTAIN REQUIREMENTS.—In the

case of a contract or subcontract that is to be per-
formed at a facility designated for participation in the
defense facility-wide pilot program and that is subject
to section 2306a of title 10, United States Code, or sec-
tion 26(f) of the Office of Federal Procurement Policy
Act ([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a),
(b)], the Secretary of Defense may exempt such con-
tract or subcontract from the requirement to obtain
certified cost or pricing data under such section 2306a
or the requirement to apply mandatory cost accounting
standards under such section 26(f) [now 41 U.S.C.
1502(a), (b)] if the Secretary determines that the con-
tract or subcontract—

‘(1) is within the scope of the pilot program (as de-
scribed in subsection (¢)); and

‘(2) is fairly and reasonably priced based on infor-
mation other than certified cost and pricing data.
‘(g) SPECIAL AUTHORITY.—The authority provided

under subsection (a) includes authority for the Sec-
retary of Defense—

‘(1) to apply any amendment or repeal of a provi-
sion of law made in this Act [see Tables for classifica-
tion] to the pilot program before the effective date of
such amendment or repeal; and

‘(2) to apply to a procurement of items other than
commercial items under such program—

‘“(A) the authority provided in section 34 of the

Office of Federal Procurement Policy Act ([former]

41 U.S.C. 430) [now 41 U.S.C. 1906] to waive a provi-

sion of law in the case of commercial items, and

‘(B) any exception applicable under this Act or

the Federal Acquisition Streamlining Act of 1994

(Public Law 103-355) [see Tables for classification]

(or an amendment made by a provision of either

Act) in the case of commercial items,
before the effective date of such provision (or amend-
ment) to the extent that the Secretary determines
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necessary to test the application of such waiver or

exception to procurements of items other than com-

mercial items.

‘“(h) APPLICABILITY.—(1) Subsections (f) and (g) apply
to the following contracts, if such contracts are within
the scope of the pilot program at a facility designated
for the pilot program under subsection (b):

‘“(A) A contract that is awarded or modified during
the period described in paragraph (2).

‘(B) A contract that is awarded before the begin-
ning of such period, that is to be performed (or may
be performed), in whole or in part, during such pe-
riod, and that may be modified as appropriate at no
cost to the Government.

‘“(2) The period referred to in paragraph (1), with re-
spect to a facility designated under subsection (b), is
the period that—

““(A) begins 45 days after the date of the enactment
of the Act authorizing the designation of that facility
in accordance with paragraph (2) of such subsection;
and

‘“(B) ends on September 30, 2000.

‘(1) COMMERCIAL PRACTICES ENCOURAGED.—With re-
spect to contracts and subcontracts within the scope of
the defense facility-wide pilot program, the Secretary
of Defense may, to the extent the Secretary determines
appropriate and in accordance with applicable law,
adopt commercial practices in the administration of
contracts and subcontracts. Such commercial practices
may include the following:

‘(1) Substitution of commercial oversight and in-
spection procedures for Government audit and access
to records.

‘“(2) Incorporation of commercial oversight, inspec-
tion, and acceptance procedures.

““(3) Use of alternative dispute resolution tech-
niques (including arbitration).

‘“(4) Elimination of contract provisions authorizing
the Government to make unilateral changes to con-
tracts.”

ELIMINATION OF USE OF CLASS I OZONE-DEPLETING
SUBSTANCES IN CERTAIN MILITARY PROCUREMENT
CONTRACTS

Pub. L. 102-484, div. A, title III, §326, Oct. 23, 1992, 106
Stat. 2368, as amended by Pub. L. 104-106, div. A, title
XV, §§1502(c)(2)(A), 15604(c)(1), Feb. 10, 1996, 110 Stat. 506,
514; Pub. L. 106-65, div. A, title X, §1067(8), Oct. 5, 1999,
113 Stat. 774; Pub. L. 113-291, div. A, title X, §1071(b)(14),
Dec. 19, 2014, 128 Stat. 3508, provided that:

‘‘(a) ELIMINATION OF USE OF CLASS I OZONE-DEPLETING
SUBSTANCES.—(1) No Department of Defense contract
awarded after June 1, 1993, may include a specification
or standard that requires the use of a class I ozone-de-
pleting substance or that can be met only through the
use of such a substance unless the inclusion of the spec-
ification or standard in the contract is approved by the
senior acquisition official for the procurement covered
by the contract. The senior acquisition official may
grant the approval only if the senior acquisition offi-
cial determines (based upon the certification of an ap-
propriate technical representative of the official) that
a suitable substitute for the class I ozone-depleting
substance is not currently available.

‘“(2)(A)(i) Not later than 60 days after the completion
of the first modification, amendment, or extension
after June 1, 1993, of a contract referred to in clause
(ii), the senior acquisition official (or the designee of
that official) shall carry out an evaluation of the con-
tract in order to determine—

‘“(I) whether the contract includes a specification
or standard that requires the use of a class I ozone-
depleting substance or can be met only through the
use of such a substance; and

“(ID) in the event of a determination that the con-
tract includes such a specification or standard,
whether the contract can be carried out through the
use of an economically feasible substitute for the
ozone-depleting substance or through the use of an
economically feasible alternative technology for a
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technology involving the use of the ozone-depleting

substance.

“‘(ii) A contract referred to in clause (i) is any con-
tract in an amount in excess of $10,000,000 that—

‘“(I) was awarded before June 1, 1993; and

‘(IT) as a result of the modification, amendment, or
extension described in clause (i), will expire more
than 1 year after the effective date of the modifica-
tion, amendment, or extension.
¢“(iii) A contract under evaluation under clause (i)

may not be further modified, amended, or extended
until the evaluation described in that clause is com-
plete.

‘“(B) If the acquisition official (or designee) deter-
mines that an economically feasible substitute sub-
stance or alternative technology is available for use in
a contract under evaluation, the appropriate contract-
ing officer shall enter into negotiations to modify the
contract to require the use of the substitute substance
or alternative technology.

‘(C) A determination that a substitute substance or
technology is not available for use in a contract under
evaluation shall be made in writing by the senior ac-
quisition official (or designee).

‘(D) The Secretary of Defense may, consistent with
the Federal Acquisition Regulation, adjust the price of
a contract modified under subparagraph (B) to take
into account the use by the contractor of a substitute
substance or alternative technology in the modified
contract.

‘“(83) The senior acquisition official authorized to
grant an approval under paragraph (1) and the senior
acquisition official and designees authorized to carry
out an evaluation and make a determination under
paragraph (2) shall be determined under regulations
prescribed by the Secretary of Defense. A senior acqui-
sition official may not delegate the authority provided
in paragraph (1).

‘“(4) Bach official who grants an approval authorized
under paragraph (1) or makes a determination under
paragraph (2)(B) shall submit to the Secretary of De-
fense a report on that approval or determination, as
the case may be, as follows:

‘“(A) Beginning on October 1, 1993, and continuing
for 8 calendar quarters thereafter, by submitting a re-
port on the approvals granted or determinations
made under such authority during the preceding
quarter not later than 30 days after the end of such
quarter.

‘“(B) Beginning on January 1, 1997, and continuing
for 4 years thereafter, by submitting a report on the
approvals granted or determinations made under such
authority during the preceding year not later than 30
days after the end of such year.

‘“(6) The Secretary shall promptly transmit to the
Committee on Armed Services of the Senate and the
Committee on Armed Services of the House of Rep-
resentatives each report submitted to the Secretary
under paragraph (4). The Secretary shall transmit the
report in classified and unclassified forms.

‘“(b) CosT RECOVERY.—In any case in which a Depart-
ment of Defense contract is modified or a specification
or standard for such a contract is waived at the request
of a contractor in order to permit the contractor to use
in the performance of the contract a substitute for a
class I ozone-depleting substance or an alternative
technology for a technology involving the use of a class
I ozone-depleting substance, the Secretary of Defense
may adjust the price of the contract in a manner con-
sistent with the Federal Acquisition Regulation.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘class I ozone-depleting substance’
means any substance listed under section 602(a) of the
Clean Air Act (42 U.S.C. T671a(a)).

‘“(2) The term ‘Federal Acquisition Regulation’
means the single Government-wide procurement reg-
ulation issued under section 1303(a) of title 41, United
States Code.”
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PAYMENT PROTECTIONS FOR SUBCONTRACTORS AND
SUPPLIERS

Pub. L. 102-190, div. A, title VIII, §806, Dec. 5, 1991, 105
Stat. 1417, as amended by Pub. L. 102-484, div. A, title
X, §10563(5), Oct. 23, 1992, 106 Stat. 2502; Pub. L. 103-355,
title II, §2091, title VIII, §8105(k), Oct. 13, 1994, 108 Stat.
3306, 3393; Pub. L. 113-291, div. A, title X, §1071(b)(15),
Dec. 19, 2014, 128 Stat. 3508; Pub. L. 115-232, div. A, title
VIII, §836(f)(1), Aug. 13, 2018, 132 Stat. 1870, provided
that:

‘‘(a) REGULATIONS.—The Secretary of Defense shall
prescribe in regulations the following requirements:

(1) INFORMATION PROVIDED BY DEPARTMENT OF DE-
FENSE RELATING TO PAYMENT.—(A) Subject to section
562(b)(1) of title 5, United States Code, upon the re-
quest of a subcontractor or supplier of a contractor
performing a Department of Defense contract, the
Department of Defense shall promptly make avail-
able to such subcontractor or supplier the following
information:

‘(i) Whether requests for progress payments or
other payments have been submitted by the con-
tractor to the Department of Defense in connection
with that contract.

‘‘(ii) Whether final payment to the contractor has
been made by the Department of Defense in connec-
tion with that contract.

‘“(B) This paragraph shall apply with respect to any
Department of Defense contract that is in effect on
the date which is 270 days after the date of enactment
of this Act [Dec. 5, 1991] or that is awarded after such
date.

¢‘(2) INFORMATION PROVIDED BY DEPARTMENT OF DE-
FENSE RELATING TO PAYMENT BONDS.—(A) Upon the re-
quest of a subcontractor or supplier described in sub-
paragraph (B), the Department of Defense shall
promptly make available to such subcontractor or
supplier any of the following:

‘(i) The name and address of the surety or sure-
ties on the payment bond.

‘“(ii) The penal amount of the payment bond.

‘“(iii) A copy of the payment bond.

‘(B) Subparagraph (A) applies to—

‘(i) a subcontractor or supplier having a sub-
contract, purchase order, or other agreement to
furnish labor or material for the performance of a
Department of Defense contract with respect to
which a payment bond has been furnished to the
United States pursuant to the Miller Act; and

‘‘(ii) a prospective subcontractor or supplier offer-
ing to furnish labor or material for the performance
of such a Department of Defense contract.

‘“(C) With respect to the information referred to in
subparagraphs (A)(i) and (A)(ii), the regulations shall
include authority for such information to be provided
verbally to the subcontractor or supplier.

‘(D) With respect to the information referred to in
subparagraph (A)(iii), the regulations may impose
reasonable fees to cover the cost of copying and pro-
viding requested bonds.

‘(E) This paragraph shall apply with respect to any
Department of Defense contract covered by the Mil-
ler Act that is in effect on the date which is 270 days
after the date of enactment of this Act [Dec. 5, 1991]
or that is awarded after such date.

¢“(3) INFORMATION PROVIDED BY CONTRACTORS RELAT-
ING TO PAYMENT BONDS.—(A) Upon the request of a
prospective subcontractor or supplier offering to fur-
nish labor or material for the performance of a De-
partment of Defense contract with respect to which a
payment bond has been furnished to the United
States pursuant to the Miller Act, the contractor
shall promptly make available to such prospective
subcontractor or supplier a copy of the payment
bond.

‘“(B) This paragraph shall apply with respect to any
Department of Defense contract covered by the Mil-
ler Act for which a solicitation is issued after the ex-
piration of the 60-day period beginning on the effec-



Page 1621

tive date of the regulations promulgated under this

subsection.

‘“(4) PROCEDURES RELATING TO COMPLIANCE WITH PAY-
MENT TERMS.—(A) Under procedures established in the
regulations, upon the assertion by a subcontractor or
supplier of a contractor performing a Department of
Defense contract that the subcontractor or supplier
has not been paid by the prime contractor in accord-
ance with the payment terms of the subcontract, pur-
chase order, or other agreement with the prime con-
tractor, the contracting officer may determine the
following:

‘(i) With respect to a construction contract,
whether the contractor has made progress pay-
ments to the subcontractor or supplier in compli-
ance with chapter 39 of title 31, United States Code.

‘‘(i1) With respect to a contract other than a con-
struction contract, whether the contractor has
made progress or other payments to the sub-
contractor or supplier in compliance with the terms
of the subcontract, purchase order, or other agree-
ment with the prime contractor.

‘“(iii) With respect to either a construction con-
tract or a contract other than a construction con-
tract, whether the contractor has made final pay-
ment to the subcontractor or supplier in compli-
ance with the terms of the subcontract, purchase
order, or other agreement with the prime contrac-
tor.

‘“(iv) With respect to either a construction con-
tract or a contract other than a construction con-
tract, whether any certification of payment of the
subcontractor or supplier accompanying the con-
tractor’s payment request to the Government is ac-
curate.

‘“(B) If the contracting officer determines that the
prime contractor is not in compliance with any mat-
ter referred to in clause (i), (ii), or (iii) of subpara-
graph (A), the contracting officer may, under proce-
dures established in the regulations—

‘(i) encourage the prime contractor to make
timely payment to the subcontractor or supplier; or

‘(ii) reduce or suspend progress payments with
respect to amounts due to the prime contractor.
‘“(C) If the contracting officer determines that a

certification referred to in clause (iv) of subpara-
graph (A) is inaccurate in any material respect, the
contracting officer shall, under procedures estab-
lished in the regulations, initiate appropriate admin-
istrative or other remedial action.

‘(D) This paragraph shall apply with respect to any
Department of Defense contract that is in effect on
the date of promulgation of the regulations under
this subsection or that is awarded after such date.
““(b) INAPPLICABILITY TO CERTAIN CONTRACTS.—Regu-

lations prescribed under this section shall not apply to
a contract for the acquisition of commercial products
or commercial services (as defined in sections 103 and
103a, respectively, of title 41, United States Code).

‘“(c) GOVERNMENT-WIDE APPLICABILITY.—The Federal
Acquisition Regulatory Council (established by section
1302(a) of title 41, United States Code) shall modify the
Federal Acquisition Regulation (issued pursuant to sec-
tion 1303(a)(1) of such title 41[)] to apply Government-
wide the requirements that the Secretary is required
under subsection (a) to prescribe in regulations applica-
ble with respect to the Department of Defense con-
tracts.

“(d) ASSISTANCE TO SMALL BUSINESS CONCERNS.—
[Amended section 15(k)(5) of the Small Business Act (15
U.S.C. 644(k)(5)).]

‘‘(e) GAO REPORT.—(1) The Comptroller General of
the United States shall conduct an assessment of the
matters described in paragraph (2) and submit a report
pursuant to paragraph (3).

“(2) In addition to such other related matters as the
Comptroller General considers appropriate, the matters
to be assessed pursuant to paragraph (1) are the follow-
ing:

“(A) Timely payment of progress or other periodic
payments to subcontractors and suppliers by prime
contractors on Federal contracts by—
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‘(i) identifying all existing statutory and regu-
latory provisions, categorized by types of contracts
covered by such provisions;

‘“(ii) evaluating the feasibility and desirability of
requiring that a prime contractor (other than a
construction prime contractor subject to the provi-
sions of sections 3903(b) and 3905 of title 31, United
States Code) be required to—

‘(I) include in its subcontracts a payment term
requiring payment within 7 days (or some other
fixed term) after receiving payment from the
Government; and

“(IT) submit with its payment request to the
Government a certification that it has timely
paid its subcontractors in accordance with their
subcontracts from funds previously received as
progress payments and will timely make required
payments to such subcontractors from the pro-
ceeds of the progress payment covered by the cer-
tification;

‘‘(iii) evaluating the feasibility and desirability of
requiring that all prime contractors (other than a
construction prime contractor subject to the provi-
sions of sections 3903(b) and 3905 of title 31, United
States Code) furnish with its payment request to
the Government proof of payment of the amounts
included in such payment request for payments
made to subcontractors and suppliers;

‘“(iv) evaluating the feasibility and desirability of
requiring a prime contractor to establish an escrow
account at a federally insured financial institution
and requiring direct disbursements to subcontrac-
tors and suppliers of amounts certified by the prime
contractor in its payment request to the Govern-
ment as being payable to such subcontractors and
suppliers in accordance with their subcontracts;
and

“(v) evaluating the feasibility and desirability of
requiring direct disbursement of amounts certified
by a prime contractor as being payable to its sub-
contractors and suppliers in accordance with their
subcontracts (using techniques such as joint payee
checks, escrow accounts, or direct payment by the
Government), if the contracting officer has deter-
mined that the prime contractor is failing to make
timely payments to its subcontractors and suppli-
ers.

“(B) Payment protection of subcontractors and sup-
pliers through the use of payment bonds or alter-
natives methods by—

‘(i) evaluating the effectiveness of the modifica-
tions to part 28.2 of the Federal Acquisition Regula-
tion Part 28.2 (48 C.F.R. 28.200) relating to the use
of individual sureties, which became effective Feb-
ruary 26, 1990;

‘(ii) evaluating the effectiveness of requiring
payment bonds pursuant to the Miller Act as a
means of affording protection to construction sub-
contractors and suppliers relating to receiving—

“(I) timely payment of progress payments due
in accordance with their subcontracts; and

“(II) ultimate payment of such amounts due;
¢“(iii) evaluating the feasibility and desirability of

increasing the payment bond amounts required

under the Miller Act from the current maximum
amounts to an amount equal to 100 percent of the
amount of the contract;

‘“(iv) evaluating the feasibility and desirability of
requiring payment bonds for supply and services
contracts (other than construction), and, if feasible
and desirable, the amounts of such bonds; and

‘(v) evaluating the feasibility and desirability of
using letters of credit issued by federally insured fi-
nancial institutions (or other alternatives) as sub-
stitutes for payment bonds in providing payment
protection to subcontractors and suppliers on con-
struction contracts (and other contracts).

‘“(C) Any evaluation of feasibility and desirability
carried out pursuant to subparagraph (A) or (B) shall
include the appropriateness of—
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‘(i) any differential treatment of, or impact on,
small business concerns as opposed to concerns
other than small business concerns;

‘(i) any differential treatment of subcontracts
relating to commercial products entered into by
the contractor in furtherance of its non-Govern-
ment business, especially those subcontracts en-
tered into prior to the award of a contract by the
Government; and

‘(iii) extending the protections regarding pay-
ment to all tiers of subcontractors or restricting
them to first-tier subcontractors and direct suppli-
ers.

‘“(83) The report required by paragraph (1) shall in-
clude a description of the results of the assessment car-
ried out pursuant to paragraph (2) and may include rec-
ommendations pertaining to any of the following:

‘“(A) Statutory and regulatory changes providing
payment protections for subcontractors and suppliers
(other than a construction prime contractor subject
to the provisions of sections 3903(b) and 3905 of title
31, United States Code) that the Comptroller General
believes to be desirable and feasible.

‘“(B) Proposals to assess the desirability and utility
of a specific payment protection on a test basis.

“(C) Such other recommendations as the Comptrol-
ler General considers appropriate in light of the mat-
ters assessed pursuant to paragraph (2).

‘“(4) The report required by paragraph (1) shall be sub-
mitted not later than by February 1, 1993, to the Com-
mittees on Armed Services and on Small Business [now
the Committee on Small Business and Entrepreneur-
ship of the Senate] of the Senate and House of Rep-
resentatives.

“(f) INSPECTOR GENERAL REPORT.—(1) The Inspector
General of the Department of Defense shall submit to
the Secretary of Defense a report on payment protec-
tions for subcontractors and suppliers under contracts
entered into with the Department of Defense. The re-
port shall include an assessment of the extent to which
available judicial and administrative remedies, as well
as suspension and debarment procedures, have been
used (or recommended for use) by officials of the De-
partment to deter false statements relating to (A) pay-
ment bonds provided by individuals pursuant to the
Miller Act, and (B) certifications pertaining to pay-
ment requests by construction contractors pursuant to
section 3903(b) of title 31, United States Code. The as-
sessment shall cover actions taken during the period
beginning on October 1, 1989, and ending on September
30, 1992.

‘“(2) The report required by paragraph (1) shall be sub-
mitted to the Secretary of Defense not later than
March 1, 1993. The report may include recommenda-
tions by the Inspector General on ways to improve the
effectiveness of existing methods of preventing false
statements.

‘(g) MILLER ACT DEFINED.—For purposes of this sec-
tion, the term ‘Miller Act’ means the Act of August 24,
1935 (40 U.S.C. 270a-270d) [now 40 U.S.C. 3131, 3133].”

ADVISORY PANEL ON STREAMLINING AND CODIFYING
ACQUISITION LAWS

Pub. L. 101-510, div. A, title VIII, §800, Nov. 5, 1990, 104
Stat. 15687, as amended by Pub. L. 103-160, div. A, title
IX, §904(f), Nov. 30, 1993, 107 Stat. 1729, directed Under
Secretary of Defense for Acquisition and Technology,
not later than Jan. 15, 1991, to establish under sponsor-
ship of Defense Systems Management College an advi-
sory panel on streamlining and codifying acquisition
laws, to review the acquisition laws applicable to De-
partment of Defense with a view toward streamlining
the defense acquisition process, to make any recom-
mendations for repeal or amendment of such laws that
the panel considers necessary, as a result of such re-
view, and to prepare a proposed code of relevant acqui-
sition laws, directed the advisory panel, not later than
Dec. 15, 1992, to transmit a final report on the actions
of the panel to the Under Secretary of Defense for Ac-
quisition and Technology, and directed the Secretary of
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Defense, not later than Jan. 15, 1993, to transmit the
final report, together with such comments as he deems
appropriate, to Congress.

MENTOR-PROTEGE PILOT PROGRAM

Pub. L. 114-92, div. A, title VIII, §861(b), Nov. 25, 2015,
129 Stat. 925, provided that:

‘(1) IN GENERAL.—The amendments made by sub-
section (a) [amending section 831 of Pub. L. 101-510, set
out below] shall apply to a mentor-protege agreement
made pursuant to section 831 of the National Defense
Authorization Act for Fiscal Year 1991 (Public Law
101-510; 104 Stat. 1607; 10 U.S.C. 2302 note) entered into
after the date of the enactment of the National Defense
Authorization Act for Fiscal Year 2016 [Nov. 25, 2015].

“(2) RETROACTIVITY OF REPORT AND REVIEW REQUIRE-
MENTS.—The amendments made by subsection (a)(10)
[amending section 831 of Pub. L. 101-510, set out below,
by adding subsecs. (1) and (m)] shall apply to a mentor-
protege agreement made pursuant to section 831 of the
National Defense Authorization Act for Fiscal Year
1991 (Public Law 101-510; 104 Stat. 1607; 10 U.S.C. 2302
note) entered into before, on, or after the date of the
enactment of the National Defense Authorization Act
for Fiscal Year 2016 [Nov. 25, 2015].”"

Pub. L. 106-65, div. A, title VIII, §811(d)(2), (3), Oct. 5,
1999, 113 Stat. 708, 709, as amended by Pub. L. 107-107,
div. A, title X, §1048(g)(5), Dec. 28, 2001, 115 Stat. 1228,
directed the Secretary of Defense to conduct a review
of the Mentor-Protege Program established in Pub. L.
101-510, §831, set out below, to assess the feasibility of
transitioning such program to operation without a spe-
cific appropriation or authority to provide reimburse-
ment to a mentor firm and to assess additional incen-
tives that could be extended to mentor firms to ensure
adequate support and participation in the Program, di-
rected the Secretary to submit to committees of Con-
gress a report on the results of the review and recom-
mendations not later than Sept. 30, 2000, and directed
the Comptroller General to conduct a study on the im-
plementation of the Program and the extent to which
the Program was achieving its purposes in a cost-effec-
tive manner and to submit to committees of Congress
a report on the results of the study not later than Jan.
1, 2002.

Pub. L. 102-484, div. A, title VIII, §807(a), Oct. 23, 1992,
106 Stat. 2448, directed the Secretary of Defense, within
15 days after Oct. 23, 1992, to publish in the Department
of Defense Supplement to the Federal Acquisition Reg-
ulation the Department of Defense policy for the pilot
Mentor-Protege Program and the regulations, direc-
tives, and administrative guidance pertaining to such
program as such policy, regulations, directives, and ad-
ministrative guidance had existed on Dec. 6, 1991, and
directed that proposed modifications to that policy and
any amendments proposed in order to implement any of
the amendments made by this section, amending Pub.
L. 101-510, §831, set out below, were to be published in
final form within 120 days after Oct. 23, 1992.

Pub. L. 101-510, div. A, title VIII, §831, Nov. 5, 1990, 104
Stat. 1607, as amended by Pub. L. 102-25, title VII,
§704(c), Apr. 6, 1991, 105 Stat. 119; Pub. L. 102-172, title
VIII, §8064A, Nov. 26, 1991, 105 Stat. 1186; Pub. L. 102-190,
div. A, title VIII, §814(b), Dec. 5, 1991, 105 Stat. 1425;
Pub. L. 102-484, div. A, title VIII, §§801(h)(4), 807(b)(1),
title X, §1054(d), Oct. 23, 1992, 106 Stat. 2445, 2448, 2503;
Pub. L. 103-160, div. A, title VIII, §813(b)(1), (¢), Nov. 30,
1993, 107 Stat. 1703; Pub. L. 104-106, div. A, title VIII,
§824, Feb. 10, 1996, 110 Stat. 399; Pub. L. 104-201, div. A,
title VIII, §802, Sept. 23, 1996, 110 Stat. 2604; Pub. L.
105-85, div. A, title VIII, §821(a), title X, §1073(c)(6),
Nov. 18, 1997, 111 Stat. 1840, 1904; Pub. L. 106-65, div. A,
title VIII, §811(a)—(d)(1), (e), Oct. 5, 1999, 113 Stat. 706,
707, 709; Pub. L. 106-398, §1 [[div. A], title VIII, §807],
Oct. 30, 2000, 114 Stat. 1654, 16564A-208; Pub. L. 107-107,
div. A, title VIII, §812, Dec. 28, 2001, 115 Stat. 1181; Pub.
L. 108-375, div. A, title VIII, §§841(a), (b), 842, Oct. 28,
2004, 118 Stat. 2018, 2019; Pub. L. 112-10, div. A, title
VIII, §8016, Apr. 15, 2011, 125 Stat. 60; Pub. L. 112-81, div.
A, title VIII, §867, title X, §1062(n), Dec. 31, 2011, 125
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Stat. 15626, 1586; Pub. L. 112-239, div. A, title X,
§1076(a)(17), Jan. 2, 2013, 126 Stat. 1948; Pub. L. 113-291,
div. A, title X, §1071(b)(16), Dec. 19, 2014, 128 Stat. 3508;
Pub. L. 114-92, div. A, title VIII, §861(a), Nov. 25, 2015,
129 Stat. 921; Pub. L. 114-328, div. A, title XVIII,
§§1813(b), 1823, Dec. 23, 2016, 130 Stat. 2652, 2656; Pub. L.
115-91, div. A, title XVII, §1701(a)(4)(A), Dec. 12, 2017, 131
Stat. 1796; Pub. L. 115-232, div. A, title VIII,
§812(a)(2)(C)(ii), Aug. 13, 2018, 132 Stat. 1846; Pub. L.
116-92, div. A, title VIII, §872(a)(1), (2), (b), (c), Dec. 20,
2019, 133 Stat. 1526, provided that:

‘‘(a) ESTABLISHMENT OF PILOT PROGRAM.—The Sec-
retary of Defense shall establish a pilot program to be
known as the ‘Mentor-Protege Program’.

‘“(b) PURPOSE.—The purpose of the program is to pro-
vide incentives for major Department of Defense con-
tractors to furnish disadvantaged small business con-
cerns with assistance designed to—

‘(1) enhance the capabilities of disadvantaged
small business concerns to perform as subcontractors
and suppliers under Department of Defense contracts
and other contracts and subcontracts; and

‘“(2) increase the participation of such business con-
cerns as subcontractors and suppliers under Depart-
ment of Defense contracts, other Federal Government
contracts, and commercial contracts.

‘‘(c) PROGRAM PARTICIPANTS.—(1) A business concern
meeting the eligibility requirements set out in sub-
section (d) may enter into agreements under subsection
(e) and furnish assistance to disadvantaged small busi-
ness concerns upon making application to the Sec-
retary of Defense and being approved for participation
in the pilot program by the Secretary. A business con-
cern participating in the pilot program pursuant to
such an approval shall be known, for the purposes of
the program, as a ‘mentor firm’.

‘(2) A disadvantaged small business concern eligible
for the award of Federal contracts may obtain assist-
ance from a mentor firm upon entering into an agree-
ment with the mentor firm as provided in subsection
(e). A disadvantaged small business concern may not be
a party to more than one agreement concurrently, and
the authority to enter into agreements under sub-
section (e) shall only be available to such concern dur-
ing the 5-year period beginning on the date such con-
cern enters into the first such agreement. A disadvan-
taged small business concern receiving such assistance
shall be known, for the purposes of the program, as a
‘protege firm’.

“(3) In entering into an agreement pursuant to sub-
section (e), a mentor firm may rely in good faith on a
written representation of a business concern that such
business concern is a disadvantaged small business con-
cern. The Small Business Administration shall deter-
mine the status of such business concern as a disadvan-
taged small business concern in the event of a protest
regarding the status of such business concern. If at any
time the business concern is determined by the Small
Business Administration not to be a disadvantaged
small business concern, assistance furnished such busi-
ness concern by the mentor firm after the date of the
determination may not be considered assistance fur-
nished under the program.

“(d) MENTOR FIRM ELIGIBILITY.—

‘(1) Subject to subsection (c)(1), a mentor firm may
enter into an agreement with one or more protege
firms under subsection (e) and provide assistance
under the program pursuant to that agreement if the
mentor firm—

‘“(A) is eligible for award of Federal contracts;
and
‘“(B) demonstrates that it—

‘(1) is qualified to provide assistance that will
contribute to the purpose of the program;

‘(i) is of good financial health and character
and does not appear on a Federal list of debarred
or suspended contractors; and

‘(iii) can impart value to a protege firm be-
cause of experience gained as a Department of De-
fense contractor or through knowledge of general
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business operations and government contracting,

as demonstrated by evidence that—

‘(I) during the fiscal year preceding the fiscal
year in which the mentor firm enters into the
agreement, the total amount of the Department
of Defense contracts awarded such mentor firm
and the subcontracts awarded such mentor firm
under Department of Defense contracts was
equal to or greater than $100,000,000; or

‘(IT) the mentor firm demonstrates the capa-
bility to assist in the development of protege
firms, and is approved by the Secretary of De-
fense pursuant to criteria specified in the regu-
lations prescribed pursuant to subsection (k).

‘(2) A mentor firm may not enter into an agree-
ment with a protege firm if the Administrator of the
Small Business Administration has made a deter-
mination finding affiliation between the mentor firm
and the protege firm.

‘“(3) If the Administrator of the Small Business Ad-
ministration has not made such a determination and
if the Secretary has reason to believe (based on the
regulations promulgated by the Administrator re-
garding affiliation) that the mentor firm is affiliated
with the protege firm, the Secretary shall request a
determination regarding affiliation from the Admin-
istrator of the Small Business Administration.

‘“‘(e) MENTOR-PROTEGE AGREEMENT.—Before providing
assistance to a protege firm under the program, a men-
tor firm shall enter into a mentor-protege agreement
with the protege firm regarding the assistance to be
provided by the mentor firm. The agreement shall in-
clude the following:

‘(1) A developmental program for the protege firm,
in such detail as may be reasonable, including—

“‘(A) factors to assess the protege firm’s develop-
mental progress under the program;

‘“(B) a description of the quantitative and quali-
tative benefits to the Department of Defense from
the agreement, if applicable;

‘(C) goals for additional awards that [the] pro-
tege firm can compete for outside the Mentor-Pro-
tege Program; and

(D) the assistance the mentor firm will provide
to the protege firm in understanding contract regu-
lations of the Federal Government and the Depart-
ment of Defense (including the Federal Acquisition
Regulation and the Defense Federal Acquisition
Regulation Supplement) after award of a sub-
contract under this section, if applicable.

“(2) A program participation term for any period of
not more than two years, except that the term may
be a period of up to five years if the Secretary of De-
fense determines in writing that unusual circum-
stances justify a program participation term in ex-
cess of two years.

‘(3) Procedures for the protege firm to terminate
the agreement voluntarily and for the mentor firm to
terminate the agreement for cause.

‘“(f) FORMS OF ASSISTANCE.—A mentor firm may pro-
vide a protege firm the following:

‘(1) Assistance, by using mentor firm personnel,
in—

““(A) general business management, including or-
ganizational management, financial management,
and personnel management, marketing, and overall
business planning;

‘“(B) engineering and technical matters such as
production, inventory control, and quality assur-
ance; and

‘(C) any other assistance designed to develop the
capabilities of the protege firm under the develop-
mental program referred to in subsection (e).

‘“(2) Award of subcontracts on a noncompetitive
basis to the protege firm under the Department of
Defense or other contracts.

‘“(3) Payment of progress payments for performance
of the protege firm under such a subcontract in
amounts as provided for in the subcontract, but in no
event may any such progress payment exceed 100 per-
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cent of the costs incurred by the protege firm for the

performance.

‘“(4) Advance payments under such subcontracts.

‘(5) Lioans.

‘‘(6) Assistance obtained by the mentor firm for the
protege firm from one or more of the following—

‘“(A) small business development centers estab-
lished pursuant to section 21 of the Small Business
Act (15 U.S.C. 648);

‘(B) entities providing procurement technical as-
sistance pursuant to chapter 142 of title 10, United
States Code;

‘“(C) a historically Black college or university or
a minority institution of higher education; or

“(D) women’s business centers described in sec-
tion 29 of the Small Business Act (15 U.S.C. 656).

‘(g) INCENTIVES FOR MENTOR FIRMS.—(1) The Sec-
retary of Defense may provide to a mentor firm reim-
bursement for the total amount of any progress pay-
ment or advance payment made under the program by
the mentor firm to a protege firm in connection with
a Department of Defense contract awarded the mentor
firm.

‘“(2)(A) The Secretary of Defense may provide to a
mentor firm reimbursement for the costs of the assist-
ance furnished to a protege firm pursuant to para-
graphs (1) and (6) of subsection (f) (except as provided
in subparagraph (D)) as provided for in a line item in a
Department of Defense contract under which the men-
tor firm is furnishing products or services to the De-
partment, subject to a maximum amount of reimburse-
ment specified in such contract, except that this sen-
tence does not apply in a case in which the Secretary
of Defense determines in writing that unusual circum-
stances justify reimbursement using a separate con-
tract.

“(B) The determinations made in annual performance
reviews of a mentor firm’s mentor-protege agreement
shall be a major factor in the determinations of
amounts of reimbursement, if any, that the mentor
firm is eligible to receive in the remaining years of the
program participation term under the agreement.

‘(C) The total amount reimbursed under this para-
graph to a mentor firm for costs of assistance furnished
in a fiscal year to a protege firm may not exceed
$1,000,000, except in a case in which the Secretary of De-
fense determines in writing that unusual circumstances
justify a reimbursement of a higher amount.

‘(D) The Secretary may not reimburse any fee as-
sessed by the mentor firm for services provided to the
protege firm pursuant to subsection (£)(6) or for busi-
ness development expenses incurred by the mentor firm
under a contract awarded to the mentor firm while par-
ticipating in a joint venture with the protege firm.

““(3)(A) Costs incurred by a mentor firm in providing
assistance to a protege firm that are not reimbursed
pursuant to paragraph (2) shall be recognized as credit
in lieu of subcontract awards for purposes of determin-
ing whether the mentor firm attains a subcontracting
participation goal applicable to such mentor firm
under a Department of Defense contract, under a con-
tract with another executive agency, or under a divi-
sional or company-wide subcontracting plan negotiated
with the Department of Defense or another executive
agency.

‘(B) The amount of the credit given a mentor firm
for any such unreimbursed costs shall be equal to—

‘(i) four times the total amount of such costs at-
tributable to assistance provided by entities de-
scribed in subsection (£)(6);

‘“(ii) three times the total amount of such costs at-
tributable to assistance furnished by the mentor
firm’s employees; and

‘“(iii) two times the total amount of any other such
costs.

‘(C) Under regulations prescribed pursuant to sub-
section (k), the Secretary of Defense shall adjust the
amount of credit given a mentor firm pursuant to sub-
paragraphs (A) and (B) if the Secretary determines that
the firm’s performance regarding the award of sub-
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contracts to disadvantaged small business concerns has
declined without justifiable cause.

‘“(4) A mentor firm shall receive credit toward the at-
tainment of a subcontracting participation goal appli-
cable to such mentor firm for each subcontract for a
product or service awarded under such contract by a
mentor firm to a business concern that, except for its
size, would be a small business concern owned and con-
trolled by socially and economically disadvantaged in-
dividuals, but only if—

‘“(A) the size of such business concern is not more
than two times the maximum size specified by the
Administrator of the Small Business Administration
for purposes of determining whether a business con-
cern furnishing such product or service is a small
business concern; and

‘“(B) the business concern formerly had a mentor-
protege agreement with such mentor firm that was
not terminated for cause.

“(h) RELATIONSHIP TO SMALL BUSINESS AcT.—(1) For
purposes of the Small Business Act (15 U.S.C. 631 et
seq.), no determination of affiliation or control (either
direct or indirect) may be found between a protege firm
and its mentor firm on the basis that the mentor firm
has agreed to furnish (or has furnished) to its protege
firm pursuant to a mentor-protege agreement any form
of developmental assistance described in subsection (f).

“(2) Notwithstanding section 8 of the Small Business
Act (156 U.S.C. 637), the Small Business Administration
may not determine a disadvantaged small business con-
cern to be ineligible to receive any assistance author-
ized under the Small Business Act on the basis that
such business concern has participated in the Mentor-
Protege Program or has received assistance pursuant
to any developmental assistance agreement authorized
under such program.

‘“(3) The Small Business Administration may not re-
quire a firm that is entering into, or has entered into,
an agreement under subsection (e) as a protege firm to
submit the agreement, or any other document required
by the Secretary of Defense in the administration of
the Mentor-Protege Program, to the Small Business
Administration for review, approval, or any other pur-
pose.

‘(1) PARTICIPATION IN MENTOR-PROTEGE PROGRAM NOT
To BE A CONDITION FOR AWARD OF A CONTRACT OR SUB-
CONTRACT.—A mentor firm may not require a business
concern to enter into an agreement with the mentor
firm pursuant to subsection (e) as a condition for being
awarded a contract by the mentor firm, including a
subcontract under a contract awarded to the mentor
firm.

‘“(j) EXPIRATION OF AUTHORITY.—(1) No mentor-pro-
tege agreement may be entered into under subsection
(e) after September 30, 2024.

‘(2) No reimbursement may be paid, and no credit to-
ward the attainment of a subcontracting goal may be
granted, under subsection (g) for any cost incurred
after September 30, 2026.

(k) REGULATIONS.—The Secretary of Defense shall
prescribe regulations to carry out the pilot Mentor-
Protege Program. Such regulations shall include the
requirements set forth in section 8(d) of the Small
Business Act (15 U.S.C. 637(d)) and shall prescribe pro-
cedures by which mentor firms may terminate partici-
pation in the program. The Secretary shall publish the
proposed regulations not later than the date 180 days
after the date of the enactment of this Act [Nov. 5,
1990]. The Secretary shall promulgate the final regula-
tions not later than the date 270 days after the date of
the enactment of this Act. The Department of Defense
policy regarding the pilot Mentor-Protege Program
shall be published and maintained as an appendix to
the Department of Defense Supplement to the Federal
Acquisition Regulation.

‘(1) REPORT BY MENTOR FIRMS.—To comply with sec-
tion 8(d)(7) of the Small Business Act (15 U.S.C.
637(d)(7)), each mentor firm shall submit a report to the
Secretary not less than once each fiscal year that in-
cludes, for the preceding fiscal year—
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‘(1) all technical or management assistance pro-
vided by mentor firm personnel for the purposes de-
scribed in subsection (f)(1);

‘“(2) any new awards of subcontracts on a competi-
tive or noncompetitive basis to the protege firm
under Department of Defense contracts or other con-
tracts, including the value of such subcontracts;

‘(3) any extensions, increases in the scope of work,
or additional payments not previously reported for
prior awards of subcontracts on a competitive or non-
competitive basis to the protege firm under Depart-
ment of Defense contracts or other contracts, includ-
ing the value of such subcontracts;

‘“(4) the amount of any payment of progress pay-
ments or advance payments made to the protege firm
for performance under any subcontract made under
the Mentor-Protege Program;

‘“(5) any loans made by [the] mentor firm to the
protege firm;

‘“(6) all Federal contracts awarded to the mentor
firm and the protege firm as a joint venture, des-
ignating whether the award was a restricted competi-
tion or a full and open competition;

‘(7)) any assistance obtained by the mentor firm for
the protege firm from one or more—

‘“(A) small business development centers estab-
lished pursuant to section 21 of the Small Business
Act (15 U.S.C. 648);

‘(B) entities providing procurement technical as-
sistance pursuant to chapter 142 of title 10, United
States Code; or

‘“(C) historically Black colleges or universities or
minority institutions of higher education;

‘“(8) whether there have been any changes to the
terms of the mentor-protege agreement; and

‘“(9) a narrative describing the success assistance

provided under subsection (f) has had in addressing
the developmental needs of the protege firm, the im-
pact on Department of Defense contracts, and ad-
dressing any problems encountered.
“(m) REVIEW OF REPORT BY THE OFFICE OF SMALL
BUSINESS PROGRAMS.—The Office of Small Business
Programs of the Department of Defense shall review
the report required by subsection (1) and, if the Office
finds that the mentor-protege agreement is not further-
ing the purpose of the Mentor-Protege Program, decide
not to approve any continuation of the agreement.

‘“(n) ESTABLISHMENT OF PERFORMANCE GOALS AND
PERIODIC REVIEWS.—The Office of Small Business Pro-
grams of the Department of Defense shall—

‘(1) establish performance goals consistent with
the stated purpose of the Mentor-Protege Program
and outcome-based metrics to measure progress in
meeting those goals; and

‘(2) submit to the congressional defense commit-
tees [Committees on Armed Services and Appropria-
tions of the Senate and the House of Representa-
tives], not later than February 1, 2020, a report on
progress made toward implementing these perform-
ance goals and metrics, based on periodic reviews of
the procedures used to approve mentor-protege agree-
ments.

‘‘(0) DEFINITIONS.—In this section:

‘(1) The term ‘small business concern’ has the
meaning given such term under section 3 of the Small
Business Act (15 U.S.C. 632).

‘“(2) The term ‘disadvantaged small business con-
cern’ means a firm that is not more than the size
standard corresponding to its primary North Amer-
ican Industry Classification System code, is not
owned or managed by individuals or entities that di-
rectly or indirectly have stock options or convertible
securities in the mentor firm, and is—

‘“(A) a small business concern owned and con-
trolled by socially and economically disadvantaged
individuals;

‘(B) a business entity owned and controlled by an
Indian tribe as defined by section 8(a)(13) of the
Small Business Act (15 U.S.C. 637(a)(13));

‘“(C) a business entity owned and controlled by a
Native Hawaiian Organization as defined by section
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8(a)(15) of the Small Business Act (15 U.S.C.

637(a)(15));

‘(D) a qualified organization employing severely
disabled individuals;

“(B) a small business concern owned and con-
trolled by women, as defined in section 8(d)(3)(D) of
the Small Business Act (156 U.S.C. 637(d)(3)(D));

“(F) a small business concern owned and con-
trolled by service-disabled veterans (as defined in
section 8(d)(3) of the Small Business Act [156 U.S.C.
637(d)(3)]); and [sic]

“(G) a qualified HUBZone small business concern
(as defined in section 31(b) of the Small Business
Act [15 U.S.C. 657a(b)]); or

“(H) a small business concern that—

‘(i) is a nontraditional defense contractor, as

such term is defined in section 2302 of title 10,

United States Code; or

‘“(ii) currently provides goods or services in the
private sector that are critical to enhancing the
capabilities of the defense supplier base and ful-
filling key Department of Defense needs.

‘“(3) The term ‘small business concern owned and
controlled by socially and economically disadvan-
taged individuals’ has the meaning given such term
in section 8(d)(3)(C) of the Small Business Act (15
U.S.C. 637(d)(3)(C)).

‘“(4) The term ‘historically Black college and uni-
versity’ means any of the historically Black colleges
and universities referred to in section 2323 of title 10,
United States Code, as in effect on March 1, 2018.

‘() The term ‘minority institution of higher edu-
cation’ means an institution of higher education with
a student body that reflects the composition specified
in section 312(b)(3), (4), and (5) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1058(b)(3), (4), and (5)).

‘“(6) The term ‘subcontracting participation goal’,
with respect to a Department of Defense contract,
means a goal for the extent of the participation by
disadvantaged small business concerns in the sub-
contracts awarded under such contract, as estab-
lished pursuant to section 8(d) of the Small Business
Act (156 U.S.C. 637(d)).

‘“(7T) The term ‘qualified organization employing the
severely disabled’ means a business entity operated
on a for-profit or nonprofit basis that—

““(A) uses rehabilitative engineering to provide
employment opportunities for severely disabled in-
dividuals and integrates severely disabled individ-
uals into its workforce;

‘“(B) employs severely disabled individuals at a
rate that averages not less than 20 percent of its
total workforce;

“(C) employs each severely disabled individual in
its workforce generally on the basis of 40 hours per
week; and

(D) pays not less than the minimum wage pre-
scribed pursuant to section 6 of the Fair Labor
Standards Act (29 U.S.C. 206) to those employees
who are severely disabled individuals.

‘“(8) The term ‘severely disabled individual’ means
an individual who is blind (as defined in section 8501
of title 41, United States Code) or a severely disabled
individual (as defined in such section).

“(9) The term ‘affiliation’, with respect to a rela-
tionship between a mentor firm and a protege firm,
means a relationship described under section 121.103
of title 13, Code of Federal Regulations (or any suc-
cessor regulation).”

[Pub. L. 116-92, div. A, title VIII, §872(a)(3), Dec. 20,
2019, 133 Stat. 1526, provided that: ‘“The amendments
made by this subsection [amending section 831 of Pub.
L. 101-510, set out above] shall take effect on the date
on which the Secretary of Defense submits to Congress
the small business strategy required under section 2283
of title 10, United States Code. The Secretary of De-
fense shall notify the Law Revision Counsel of the
House of Representatives of the submission of the
strategy so that the Law Revision Counsel may execute
the amendments made by this subsection.” Per notifi-
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cation received by Law Revision Counsel, submission of
small business strategy occurred Nov. 2, 2019.]

[Pub. L. 115-91, div. A, title XVII, §1701(a)(4)(A), (i),
Dec. 12, 2017, 131 Stat. 1796, 1803, which directed amend-
ment of section 831(n)(2)(G) of Pub. L. 101-510, set out
above, effective Jan. 1, 2020, by striking ‘‘section 3(p) of
the Small Business Act (15 U.S.C. 632(p))”’ and inserting
‘“‘section 31(b) of the Small Business Act’’, was executed
to section 831(0)(2)(G) to reflect the probable intent of
Congress and the intervening amendment by Pub. L.
116-92, §872(b)(1), which redesignated subsec. (n) as (0)
effective Dec. 20, 2019.]

[Pub. L. 114-92, §861(a)(11)(B)(iii), which directed
amendment of section 831(n)(2)(G) of Pub. L. 101-510, set
out above, by substituting ‘‘Small Business Act (156
U.S.C. 632(p)); or” for ‘‘Small Business Act.”, was exe-
cuted by substituting ‘‘Small Business Act (15 U.S.C.
632(p))); or’’ for ‘‘Small Business Act).” to reflect the
probable intent of Congress.]

[Pub. L. 106-65, div. A, title VIII, §811(f), Oct. 5, 1999,
113 Stat. 709, provided that:

[“(1) The amendments made by this section [amend-
ing section 831 of Pub. L. 101-510, set out above] shall
take effect on October 1, 1999, and shall apply with re-
spect to mentor-protege agreements that are entered
into under section 831(e) of the National Defense Au-
thorization Act for Fiscal Year 1991 [Pub. L. 101-510, set
out above] on or after that date.

[‘“(2) Section 831 of the National Defense Authoriza-
tion Act for Fiscal Year 1991, as in effect on September
30, 1999, shall continue to apply with respect to mentor-
protege agreements entered into before October 1,
1999.7"]

[Section 807(b)(2) of Pub. L. 102-484 provided that:
“The amendment made by this subsection [amending
section 831 of Pub. L. 101-510, set out above] shall take
effect as of November 5, 1990.”’]

CREDIT FOR INDIAN CONTRACTING IN MEETING CERTAIN
MINORITY SUBCONTRACTING GOALS

Pub. L. 101-189, div. A, title VIII, §832, Nov. 29, 1989,
103 Stat. 1508, which provided credit for Indian con-
tracting in meeting certain minority contracting goals,
was repealed and restated in section 2323a of this title
by Pub. L. 102-484, §801(g)(1)(B), (h)(5).

EQUITABLE PARTICIPATION OF AMERICAN SMALL AND
MINORITY-OWNED BUSINESS IN FURNISHING OF COM-
MODITIES AND SERVICES

Pub. L. 101-165, title IX, §9004, Nov. 21, 1989, 103 Stat.
1129, which related to the equitable participation of
American small and minority-owned businesses in fur-
nishing commodities and services, was repealed by Pub.
L. 115-232, div. A, title VIII, §812(b)(10), Aug. 13, 2018, 132
Stat. 1848.

REQUIREMENT FOR SUBSTANTIAL PROGRESS ON
MINORITY AND SMALL BUSINESS CONTRACT AWARDS

Pub. L. 100-180, div. A, title VIII, §806(a)—(c), Dec. 4,
1987, 101 Stat. 1126, 1127, directed Secretary of Defense
to issue regulations to ensure that substantial progress
was made in increasing awards of Department of De-
fense contracts to small business concerns, historically
Black colleges and universities, and minority institu-
tions described in section 1207(a) of Pub. L. 99-661 [for-
merly set out below], prior to repeal by Pub. L. 102-484,
div. A, title VIII, §801(h)(7), Oct. 23, 1992, 106 Stat. 2446.

DEFINITIONS; RULE OF CONSTRUCTION FOR DUPLICATE
AUTHORIZATION AND APPROPRIATION PROVISIONS OF
PUBLIC LAWS 99-500, 99-591, AND 99-661

Pub. L. 100-26, §§2, 6, Apr. 21, 1987, 101 Stat. 273, 274,
provided that:
“SEC. 2. REFERENCES TO 99TH CONGRESS LAWS

“For purposes of this Act [Pub. L. 100-26, see Short
Title of 1987 Amendment note set out under section 101
of this title]:

‘(1) The term ‘Defense Authorization Act’ means
the Department of Defense Authorization Act, 1987

TITLE 10—ARMED FORCES

Page 1626

(division A of Public Law 99-661; 100 Stat. 3816 et
seq.).

“(2) The term ‘Defense Appropriations Act’ means
the Department of Defense Appropriations Act, 1987
(as contained in identical form in section 101(c) of
Public Law 99-500 (100 Stat. 1783-82 et seq.) and sec-
tion 101(c) of Public Law 99-591 (100 Stat. 3341-82 et
seq.)).

‘(3) The term ‘Defense Acquisition Improvement
Act’ means title X of the Defense Appropriations Act
[100 Stat. 1783-130, 3341-130] and title IX of the De-
fense Authorization Act [100 Stat. 3910] (as designated
by the amendment made by section 3(5) [section 3(5)
of Pub. L. 100-26]). Any reference in this Act to the
Defense Acquisition Improvement Act shall be con-
sidered to be a reference to each such title.”

“SEC. 6. CONSTRUCTION OF DUPLICATE AUTHOR-
IZATION AND APPROPRIATION PROVISIONS

‘“(a) RULE FOR CONSTRUCTION OF DUPLICATE PROVI-
SIONS.—(1) In applying the provisions of Public Laws
99-500, 99-591, and 99-661 described in paragraph (2)—

““(A) the identical provisions of those public laws
referred to in such paragraph shall be treated as hav-
ing been enacted only once, and

“(B) in executing to the United States Code and
other statutes of the United States the amendments
made by such identical provisions, such amendments
shall be executed so as to appear only once in the law
as amended.

“(2) Paragraph (1) applies with respect to the provi-
sions of the Defense Appropriations Act and the De-
fense Authorization Act (as amended by sections 3, 4, 5,
and 10(a)) referred to across from each other in the fol-
lowing table:

‘‘Section 101(c) of
Public Law 99-500

Section 101(c) of
Public Law 99-591

Division A of
Public Law 99-661

“Title X Title X Title IX
“Sec. 9122 Sec. 9122 Sec. 522

“Sec. 9036(b) Sec. 9036(b) Sec. 1203
“Sec. 9115 Sec. 9115 Sec. 1311

“(b) RULE FOR DATE OF ENACTMENT.—(1) The date of
the enactment of the provisions of law listed in the
middle column, and in the right-hand column, of the
table in subsection (a)(2) shall be deemed to be October
18, 1986 (the date of the enactment of Public Law
99-500).

‘“(2) Any reference in a provision of law referred to in
paragraph (1) to ‘the date of the enactment of this Act’
shall be treated as a reference to October 18, 1986.”

[For classification of provisions listed in the table,
see Tables.]

CONTRACT GOAL FOR MINORITIES

Pub. L. 99-661, div. A, title XII, §1207, Nov. 14, 1986, 100
Stat. 3973, as amended by Pub. L. 100-180, div. A, title
VIII, §806(d), 101 Stat. 1127; Pub. L. 100-456, div. A, title
VIII, §844, Sept. 29, 1988, 102 Stat. 2027; Pub. L. 101-189,
div. A, title VIII, §831, Nov. 29, 1989, 103 Stat. 1507; Pub.
L. 101-510, div. A, title VIII, §§811, 832, title XIII,
§§1302(d), 1312(b), Nov. 5, 1990, 104 Stat. 1596, 1612, 1669,
1670; Pub. L. 102-25, title VII, §§704(a)(6), 705(e), Apr. 6,
1991, 105 Stat. 118, 120, which set contract goals for
small disadvantaged businesses and certain institutions
of higher education, was repealed and restated in
former section 2323 of this title by Pub. L. 102-484,
§801(a)(1)(B), (h)(1).

MINIMUM PERCENTAGE OF COMPETITIVE PROCUREMENTS

Pub. L. 99-145, title IX, §913, Nov. 8, 1985, 99 Stat. 687,
as amended by Pub. L. 101-510, div. A, title XIII,
§1322(d)(1), Nov. 5, 1990, 104 Stat. 1672, provided that:

‘‘(a) ANNUAL GOAL.—The Secretary of Defense shall
establish for each fiscal year a goal for the percentage
of defense procurements to be made during that year
(expressed in total dollar value of contracts entered
into) that are to be competitive procurements.

‘“(b) DEFINITION.—For the purposes of this section,
the term ‘competitive procurements’ means procure-
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ments made by the Department of Defense through the
use of competitive procedures, as defined in section 2304
of title 10, United States Code.”

DEFENSE PROCUREMENT REFORM: CONGRESSIONAL
FINDINGS AND PoOLICY

Pub. L. 98-525, title XII, §1202, Oct. 19, 1984, 98 Stat.
2588, as amended by Pub. L. 99-500, §101(c) [title X,
§953(c)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-172, and
Pub. L. 99-591, §101(c) [title X, §953(c)], Oct. 30, 1986, 100
Stat. 3341-82, 3341-172; Pub. L. 99-661, div. A, title IX,
formerly title IV, §953(c), Nov. 14, 1986, 100 Stat. 3952,
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987,
101 Stat. 273, provided that: ‘“The Congress finds that
recent disclosures of excessive payments by the Depart-
ment of Defense for replenishment parts have under-
mined confidence by the public and Congress in the de-
fense procurement system. The Secretary of Defense
should make every effort to reform procurement prac-
tices relating to replenishment parts. Such efforts
should, among other matters, be directed to the elimi-
nation of excessive pricing of replenishment spare parts
and the recovery of unjustified payments. Specifically,
the Secretary should—

‘(1) direct that officials in the Department of De-
fense refuse to enter into contracts unless the pro-
posed prices are fair and reasonable;

‘(2) continue and accelerate ongoing efforts to im-
prove defense contracting procedures in order to en-
courage effective competition and assure fair and rea-
sonable prices;

““(3) direct that replenishment parts be acquired in
economic order quantities and on a multiyear basis
whenever feasible, practicable, and cost effective;

‘“(4) direct that standard or commercial parts be
used whenever such use is technically acceptable and
cost effective; and

‘“(b) vigorously continue reexamination of policies
relating to acquisition, pricing, and management of
replenishment parts and of technical data related to
such parts.”

MODIFICATION OF REGULATIONS AND DIRECTIVES TO
ACCOMMODATE A POLICY OF MULTIYEAR PROCUREMENT

Pub. L. 97-86, title IX, §909(d), Dec. 1, 1981, 95 Stat.
1120, directed Secretary of Defense, not later than the
end of the 90-day period beginning Dec. 1, 1981, to issue
such modifications to existing regulations governing
defense acquisitions as might be necessary to imple-
ment the amendments made by subsections (a), (b), and
(c) [amending sections 139, 2301, and 2306 of this title]
and directed Director of the Office of Management and
Budget to issue such modifications to existing Office of
Management and Budget directives as might be nec-
essary to take into account the amendments made by
subsections (a) and (b) [amending sections 2301 and 2306
of this title].

PROCUREMENT REQUIREMENTS FOR GOODS WHICH ARE
NOT AMERICAN GOODS

Pub. L. 93-365, title VII, §707, Aug. 5, 1974, 88 Stat. 406,
which prohibited contracts by the Department of De-
fense for other than American goods after Aug. 5, 1974,
unless adequate consideration was first given to bids of
firms in labor surplus areas of the United States, of
small business firms, and of all other United States
firms which had offered to furnish American goods, bal-
ance of payments, cost of shipping other than Amer-
ican goods, and any duty, tariff, or surcharge on such
goods, was repealed and restated in section 2501 of this
title by Pub. L. 100-370, §3(a), (c). Section 2501 of this
title was renumbered section 2506 by Pub. L. 100-456,
§821(b)(1)(A). Section 2506 of this title was renumbered
section 2533 by Pub. L. 102-484, §4202(a).

§ 2302a. Simplified acquisition threshold

(a) SIMPLIFIED ACQUISITION THRESHOLD.—For
purposes of acquisitions by agencies named in
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section 2303 of this title, the simplified acquisi-
tion threshold is as specified in section 134 of
title 41.

(b) INAPPLICABLE LAWS.—No law properly list-
ed in the Federal Acquisition Regulation pursu-
ant to section 1905 of title 41 shall apply to or
with respect to a contract or subcontract that is
not greater than the simplified acquisition
threshold.

(Added and amended Pub. L. 103-355, title IV,
§§4002(a), 4102(a), Oct. 13, 1994, 108 Stat. 3338, 3340;
Pub. L. 111-350, §5(b)(9), Jan. 4, 2011, 124 Stat.
3843.)

AMENDMENTS

2011—Subsec. (a). Pub. L. 111-350, §5(b)(9)(A), sub-
stituted ‘‘section 134 of title 41’ for ‘‘section 4(11) of the
Office of Federal Procurement Policy Act”.

Subsec. (b). Pub. L. 111-350, §5(b)(9)(B), substituted
“‘section 1905 of title 41" for ‘‘section 33 of the Office of
Federal Procurement Policy Act”.

1994—Subsec. (b). Pub. L. 103-355, §4102(a), added sub-
sec. (b).

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§2302b. Implementation of simplified acquisition
procedures

The simplified acquisition procedures con-
tained in the Federal Acquisition Regulation
pursuant to section 1901 of title 41 shall apply as
provided in such section to the agencies named
in section 2303(a) of this title.

(Added Pub. L. 103-355, title IV, §4203(a)(1), Oct.
13, 1994, 108 Stat. 3345; amended Pub. L. 111-350,
§5(b)(10), Jan. 4, 2011, 124 Stat. 3843.)

AMENDMENTS

2011—Pub. L. 111-350 substituted ‘‘section 1901 of title
41 for ‘‘section 31 of the Office of Federal Procurement
Policy Act’.

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

[§2302c. Repealed. Pub. L. 114-328, div. A, title
VIII, §833(b)(5)(A)(i), Dec. 23, 2016, 130 Stat.
2285]

Section, added Pub. L. 103-355, title IX, §9002(a), Oct.
13, 1994, 108 Stat. 3402; amended Pub. L. 105-85, div. A,
title VIII, §850(£)(3)(A), Nov. 18, 1997, 111 Stat. 1850; Pub.
L. 105-129, §1(a)(1), Dec. 1, 1997, 111 Stat. 2551; Pub. L.
106-65, div. A, title X, §1066(a)(18), Oct. 5, 1999, 113 Stat.
771; Pub. L. 107-107, div. A, title X, §1048(b)(2), Dec. 28,
2001, 115 Stat. 1225; Pub. L. 109-364, div. A, title X,
§1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 111-350,
§5(b)(11), Jan. 4, 2011, 124 Stat. 3843, related to imple-
mentation of electronic commerce capability.

§2302d. Major system: definitional threshold
amounts

(a) DEPARTMENT OF DEFENSE SYSTEMS.—For
purposes of section 2302(5) of this title, a system
for which the Department of Defense is respon-
sible shall be considered a major system if—
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