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§ 2376. Definitions 

In this chapter: 
(1) The terms ‘‘commercial product’’, ‘‘com-

mercial service’’, ‘‘nondevelopmental item’’, 
‘‘component’’, and ‘‘commercial component’’ 
have the meanings provided in sections 103, 
103a, 110, 105, and 102, respectively, of title 41. 

(2) The term ‘‘head of an agency’’ means the 
Secretary of Defense, the Secretary of Home-
land Security, and the Administrator of the 
National Aeronautics and Space Administra-
tion. 

(3) The term ‘‘agency’’ means the Depart-
ment of Defense, the Coast Guard, and the Na-
tional Aeronautics and Space Administration. 

(Added Pub. L. 103–355, title VIII, § 8103, Oct. 13, 
1994, 108 Stat. 3390; amended Pub. L. 107–107, div. 
A, title X, § 1048(a)(19), Dec. 28, 2001, 115 Stat. 
1223; Pub. L. 107–296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314; Pub. L. 111–350, § 5(b)(22), 
Jan. 4, 2011, 124 Stat. 3844; Pub. L. 115–232, div. A, 
title VIII, § 836(d)(2), Aug. 13, 2018, 132 Stat. 1866.) 

AMENDMENTS 

2018—Par. (1). Pub. L. 115–232 substituted ‘‘terms 
‘commercial product’, ‘commercial service’,’’ for 
‘‘terms ‘commercial item’,’’ and ‘‘sections 103, 103a, 110, 
105, and 102, respectively, of title 41’’ for ‘‘chapter 1 of 
title 41’’. 

2011—Par. (1). Pub. L. 111–350 substituted ‘‘chapter 1 
of title 41’’ for ‘‘section 4 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403)’’. 

2002—Par. (2). Pub. L. 107–296 substituted ‘‘of Home-
land Security’’ for ‘‘of Transportation’’. 

2001—Par. (1). Pub. L. 107–107 inserted ‘‘(41 U.S.C. 
403)’’ after ‘‘section 4 of the Office of Federal Procure-
ment Policy Act’’. 

EFFECTIVE DATE OF 2018 AMENDMENT 

Amendment by Pub. L. 115–232 effective Jan. 1, 2020, 
subject to a savings provision, see section 836(h) of Pub. 
L. 115–232, set out as an Effective Date of 2018 Amend-
ment; Savings Provision note under section 453b of 
Title 6, Domestic Security. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107–296, set out as a note under section 101 of this title. 

§ 2377. Preference for commercial products and 
commercial services 

(a) PREFERENCE.—The head of an agency shall 
ensure that, to the maximum extent prac-
ticable— 

(1) requirements of the agency with respect 
to a procurement of supplies or services are 
stated in terms of— 

(A) functions to be performed; 
(B) performance required; or 
(C) essential physical characteristics; 

(2) such requirements are defined so that 
commercial services or commercial products 
or, to the extent that commercial products 
suitable to meet the agency’s needs are not 
available, nondevelopmental items other than 
commercial products, may be procured to ful-
fill such requirements; and 

(3) offerors of commercial services, commer-
cial products, and nondevelopmental items 
other than commercial products are provided 

an opportunity to compete in any procure-
ment to fill such requirements. 

(b) IMPLEMENTATION.—The head of an agency 
shall ensure that procurement officials in that 
agency, to the maximum extent practicable— 

(1) acquire commercial services, commercial 
products, or nondevelopmental items other 
than commercial products to meet the needs 
of the agency; 

(2) require prime contractors and sub-
contractors at all levels under the agency con-
tracts to incorporate commercial services, 
commercial products, or nondevelopmental 
items other than commercial products as com-
ponents of items supplied to the agency; 

(3) modify requirements in appropriate cases 
to ensure that the requirements can be met by 
commercial services or commercial products 
or, to the extent that commercial products 
suitable to meet the agency’s needs are not 
available, nondevelopmental items other than 
commercial products; 

(4) state specifications in terms that enable 
and encourage bidders and offerors to supply 
commercial services or commercial products 
or, to the extent that commercial products 
suitable to meet the agency’s needs are not 
available, nondevelopmental items other than 
commercial products in response to the agen-
cy solicitations; 

(5) revise the agency’s procurement policies, 
practices, and procedures not required by law 
to reduce any impediments in those policies, 
practices, and procedures to the acquisition of 
commercial products and commercial services; 
and 

(6) require training of appropriate personnel 
in the acquisition of commercial products and 
commercial services. 

(c) PRELIMINARY MARKET RESEARCH.—(1) The 
head of an agency shall conduct market re-
search appropriate to the circumstances— 

(A) before developing new specifications for 
a procurement by that agency; 

(B) before soliciting bids or proposals for a 
contract in excess of the simplified acquisition 
threshold; and 

(C) before awarding a task order or delivery 
order in excess of the simplified acquisition 
threshold. 

(2) The head of an agency shall use the results 
of market research to determine whether there 
are commercial services or commercial products 
or, to the extent that commercial products suit-
able to meet the agency’s needs are not avail-
able, nondevelopmental items other than com-
mercial products available that— 

(A) meet the agency’s requirements; 
(B) could be modified to meet the agency’s 

requirements; or 
(C) could meet the agency’s requirements if 

those requirements were modified to a reason-
able extent. 

(3) In conducting market research, the head of 
an agency should not require potential sources 
to submit more than the minimum information 
that is necessary to make the determinations 
required in paragraph (2). 

(4) The head of an agency shall document the 
results of market research in a manner appro-
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