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design” for ‘‘study, planning, design, architectural, and
engineering services’’.

1991—Subsec. (¢)(2). Pub. L. 102-190 substituted
“after’” for ‘‘after either’ and struck out before period
at end ‘‘or after each such committee has indicated ap-
proval of the increased level of activity”.

1986—Subsec. (b). Pub. L. 99-661, §2702(b), substituted
¢“$300,000’ for ‘‘the maximum amount specified by law
for the purposes of this section”.

Subsec. (d). Pub. L. 99-661, §2712(a), added subsec. (d).

1983—Subsec. (a). Pub. L. 98-115 substituted ‘“Within
amounts appropriated for military construction and
military family housing” for ‘“Within amounts appro-
priated for such purposes’ and inserted ‘¢, family hous-
ing projects, and projects undertaken in connection
with the authority provided under section 2854 of this
title that are’ after ‘‘in connection with military con-
struction projects’.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub. L. 99-661, div. B, title VII, §2712(b), Nov. 14, 1986,
100 Stat. 4041, provided that: ‘“The amendment made by
subsection (a) [amending this section] shall apply only
to funds appropriated for fiscal years after fiscal year
1985.”

EFFECTIVE DATE

For effective date and applicability of section, see
section 12(a) of Pub. L. 97-214, set out as a note under
section 2801 of this title.

ARCHITECTURAL AND ENGINEERING SERVICES AND CON-
STRUCTION DESIGN CONTRACTS FOR MILITARY CON-
STRUCTION PROJECTS

Pub. L. 98-212, title VII, §796, Dec. 8, 1983, 97 Stat.
1455, provided that: ‘‘No funds appropriated for the De-
partments of Defense, Army, Navy, or the Air Force
shall be obligated by their respective Secretaries for
architectural and engineering services and construc-
tion design contracts for Military Construction
projects in the amount of $85,000 and over, unless com-
petition for such contracts is open to all firms regard-
less of size in accordance with 40 U.S.C. §541, et seq.
[now chapter 11 of Title 40, Public Buildings, Property,
and Works.]”’

SMALL BUSINESS SET-ASIDE FOR ARCHITECTURAL AND
ENGINEERING SERVICES AND CONSTRUCTION DESIGN

Pub. L. 98-115, title VIII, §806, Oct. 11, 1983, 97 Stat.
786, provided that:

‘“(a) The Secretary of Defense shall conduct a com-
prehensive review of current policies and practices of
the Department of Defense with regard to the award of
contracts for architectural and engineering services
and construction design for military construction
projects. The Secretary shall conduct such review with
a view to determining whether current policies and
practices of the Department of Defense result in a rea-
sonable distribution of such contracts to firms of all
sizes throughout the architect-engineer community.

‘“(b) Upon the completion of such review, the Sec-
retary shall modify current policies and practices of
the Department to the extent necessary to ensure—

‘(1) that small business concerns (as defined in sec-
tion 3 of the Small Business Act [15 U.S.C. 632]) are
assured of a reasonable share of such contracts; and

‘(2) that large architect-engineer firms are not pre-
cluded from competing for such contracts when the

estimated amount of such contracts is greater than a

reasonable threshold amount prescribed by the Sec-

retary.

‘“‘(c) Not later than March 1, 1984, the Secretary shall
submit to the appropriate committees of Congress a
written report on the results of the review required by
subsection (a) and on any changes made to current poli-
cies and practices as required by subsection (b).

““(d) For the purposes of this section:

‘(1) The term ‘reasonable share’ means an appro-
priate percentage share of all contracts referred to in
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subsection (a) as determined by the Secretary of De-
fense after consultation with the Admininstrator
[sic] of the Small Business Administration and rep-
resentatives of the architect-engineer community.

‘“(2) The term ‘reasonable threshold amount’ means
an appropriate estimated contract dollar amount de-
termined by the Secretary of Defense after consulta-
tion with the Administrator of the Small Business
Administration and representatives of the architect-
engineer community.”’

INITIAL ESTABLISHMENT OF CERTAIN AMOUNTS
REQUIRED TO BE SPECIFIED BY LAW

Amounts of $300,000 or more for contracts for archi-
tectural and engineering services or construction de-
sign subject to the reporting requirement under this
section during the period beginning on Oct. 1, 1982, and
ending on the date of the Military Construction Au-
thorization Act for fiscal year 1984 or Oct. 1, 1983,
whichever is later, see section 11(2) of Pub. L. 97-214,
set out as a note under section 2828 of this title.

§2808. Construction authority in the event of a
declaration of war or national emergency

(a) In the event of a declaration of war or the
declaration by the President of a national emer-
gency in accordance with the National Emer-
gencies Act (50 U.S.C. 1601 et seq.) that requires
use of the armed forces, the Secretary of De-
fense, without regard to any other provision of
law, may undertake military construction
projects, and may authorize the Secretaries of
the military departments to undertake military
construction projects, not otherwise authorized
by law that are necessary to support such use of
the armed forces. Such projects may be under-
taken only within the total amount of funds
that have been appropriated for military con-
struction, including funds appropriated for fam-
ily housing, that have not been obligated.

(b) When a decision is made to undertake mili-
tary construction projects authorized by this
section, the Secretary of Defense shall notify, in
an electronic medium pursuant to section 480 of
this title, the appropriate committees of Con-
gress of the decision and of the estimated cost of
the construction projects, including the cost of
any real estate action pertaining to those con-
struction projects.

(c) The authority described in subsection (a)
shall terminate with respect to any war or na-
tional emergency at the end of the war or na-
tional emergency.

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96
Stat. 157; amended Pub. L. 115-91, div. B, title
XXVIII, §2801(a)(6), Dec. 12, 2017, 131 Stat. 1841.)

REFERENCES IN TEXT

The National Emergencies Act (560 U.S.C. 1601 et seq.),
referred to in subsec. (a), is Pub. L. 94-412, Sept. 14,
1976, 90 Stat. 12565, as amended, which is classified prin-
cipally to chapter 34 (§1601 et seq.) of Title 50, War and
National Defense. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1601 of Title 50 and Tables.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in Pub. L. 97-99, title IX, §903, Dec. 23, 1981, 95
Stat. 1382, which was set out as a note under section 140
[now 127] of this title, prior to repeal by Pub. L. 97-214,
§7(18).
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AMENDMENTS

2017—Subsec. (b). Pub. L. 115-91 inserted ‘¢, in an elec-
tronic medium pursuant to section 480 of this title,”
after ‘‘shall notify”.

EFFECTIVE DATE

For effective date and applicability of section, see
section 12(a) of Pub. L. 97-214, set out as a note under
section 2801 of this title.

EXECUTIVE ORDER No. 12734

Ex. Ord. No. 12734, Nov. 14, 1990, 55 F.R. 48099, which
related to national emergency construction authority,
was revoked by Ex. Ord. No. 13350, July 29, 2004, 69 F.R.
46055, listed in a table under section 1701 of Title 50,
War and National Defense.

EX. ORD. NO. 13235. NATIONAL EMERGENCY CONSTRUCTION
AUTHORITY

Ex. Ord. No. 13235, Nov. 16, 2001, 66 F.R. 58343, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the National Emergencies Act (50
U.S.C. 1601 et seq.), and section 301 of title 3, United
States Code, I declared a national emergency that re-
quires the use of the Armed Forces of the United
States, by Proclamation 7463 of September 14, 2001 [50
U.S.C. 1621 note], because of the terrorist attacks on
the World Trade Center and the Pentagon, and because
of the continuing and immediate threat to the national
security of the United States of further terrorist at-
tacks. To provide additional authority to the Depart-
ment of Defense to respond to that threat, and in ac-
cordance with section 301 of the National Emergencies
Act (50 U.S.C. 1631), I hereby order that the emergency
construction authority at 10 U.S.C. 2808 is invoked and
made available in accordance with its terms to the Sec-
retary of Defense and, at the discretion of the Sec-
retary of Defense, to the Secretaries of the military de-
partments.

GEORGE W. BUSH.

§2809. Long-term facilities contracts for certain
activities and services

(a) SUBMISSION AND AUTHORIZATION OF PRO-
POSED PROJECTS.—The Secretary concerned may
enter into a contract for the procurement of
services in connection with the construction,
management, and operation of a facility on or
near a military installation for the provision of
an activity or service described in subsection (b)
if—

(1) the Secretary concerned has identified
the proposed project for that facility in the
budget material submitted to Congress by the
Secretary of Defense in connection with the
budget submitted pursuant to section 1105 of
title 31 for the fiscal year in which the con-
tract is proposed to be awarded;

(2) the Secretary concerned has determined
that the services to be provided at that facil-
ity can be more economically provided
through the use of a long-term contract than
through the use of conventional means; and

(3) the project has been authorized by law.

(b) AUTHORIZED PURPOSES OF CONTRACT.—The
activities and services referred to in subsection
(a) are as follows:

(1) Child care services.

(2) Utilities, including potable and waste
water treatment services.

(3) Depot supply activities.

(4) Troop housing.
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(5) Transient quarters.

(6) Hospital or medical facilities.

(7) Other logistic and administrative serv-
ices, other than depot maintenance.

(c) CONDITIONS ON OBLIGATION OF FUNDS.—A
contract entered into for a project pursuant to
subsection (a) shall include the following provi-
sions:

(1) A statement that the obligation of the
United States to make payments under the
contract in any fiscal year is subject to appro-
priations being provided specifically for that
fiscal year and specifically for that project.

(2) A commitment to obligate the necessary
amount for each fiscal year covered by the
contract when and to the extent that funds are
appropriated for that project for that fiscal
year.

(3) A statement that such a commitment
given under the authority of this section does
not constitute an obligation of the United
States.

(d) COMPETITIVE PROCEDURES.—Each contract
entered into under this section shall be awarded
through the use of competitive procedures as
provided in chapter 137 of this title. In accord-
ance with such procedures, the Secretary con-
cerned shall solicit bids or proposals for a con-
tract for each project that has been authorized
by law.

(e) TERM OF CONTRACT.—A contract under this
section may be for any period not in excess of 32
years, excluding the period for construction.

(f) NOTICE AND WAIT REQUIREMENTS.—The Sec-
retary concerned may enter into a contract
under this section only after the end of the 14-
day period beginning on the date on which the
Secretary submits, in an electronic medium pur-
suant to section 480 of this title, to the appro-
priate committees of Congress a justification of
the need for the facility covered by the proposed
contract, including an economic analysis (based
upon accepted life cycle costing procedures)
which demonstrates that the proposed contract
is cost effective when compared with alternative
means of furnishing the same facility.

(Added Pub. L. 99-167, title VIII, §811(a), Dec. 3,
1985, 99 Stat. 990; amended Pub. L. 99-661, div. A,
title XIII, §1343(a)(20), div. B, title VII, §2711,
Nov. 14, 1986, 100 Stat. 3994, 4041; Pub. L. 100-180,
div. B, subdiv. 3, title I, §2302(a), (b), Dec. 4, 1987,
101 Stat. 1215; Pub. L. 100-456, div. B, title
XXVIII, §2801, Sept. 29, 1988, 102 Stat. 2115; Pub.
L. 101-189, div. B, title XXVIII, §2803, Nov. 29,
1989, 103 Stat. 1647; Pub. L. 102-190, div. B, title
XXVIII, §2805(a)(1), Dec. 5, 1991, 105 Stat. 1537;
Pub. L. 108-136, div. A, title X, §1031(a)(38), Nov.
24, 2003, 117 Stat. 1601; Pub. L. 115-91, div. B, title
XXVIII, §2801(a)(7), Dec. 12, 2017, 131 Stat. 1841.)

AMENDMENTS

2017—Subsec. (f). Pub. L. 115-91 added subsec. (f) and
struck out former subsec. (f) which related to written
or electronic notice and wait requirements for a con-
tract.

2003—Subsec. (£)(2). Pub. L. 108-136 struck out ‘‘cal-
endar’ after ‘21’ and inserted before period at end ‘‘or,
if over sooner, a period of 14 days has expired following
the date on which a copy of the justification and eco-
nomic analysis are provided in an electronic medium
pursuant to section 480 of this title’’.
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