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AMENDMENTS

2017—Subsec. (b). Pub. L. 115-91 inserted ‘¢, in an elec-
tronic medium pursuant to section 480 of this title,”
after ‘‘shall notify”.

EFFECTIVE DATE

For effective date and applicability of section, see
section 12(a) of Pub. L. 97-214, set out as a note under
section 2801 of this title.

EXECUTIVE ORDER No. 12734

Ex. Ord. No. 12734, Nov. 14, 1990, 55 F.R. 48099, which
related to national emergency construction authority,
was revoked by Ex. Ord. No. 13350, July 29, 2004, 69 F.R.
46055, listed in a table under section 1701 of Title 50,
War and National Defense.

EX. ORD. NO. 13235. NATIONAL EMERGENCY CONSTRUCTION
AUTHORITY

Ex. Ord. No. 13235, Nov. 16, 2001, 66 F.R. 58343, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the National Emergencies Act (50
U.S.C. 1601 et seq.), and section 301 of title 3, United
States Code, I declared a national emergency that re-
quires the use of the Armed Forces of the United
States, by Proclamation 7463 of September 14, 2001 [50
U.S.C. 1621 note], because of the terrorist attacks on
the World Trade Center and the Pentagon, and because
of the continuing and immediate threat to the national
security of the United States of further terrorist at-
tacks. To provide additional authority to the Depart-
ment of Defense to respond to that threat, and in ac-
cordance with section 301 of the National Emergencies
Act (50 U.S.C. 1631), I hereby order that the emergency
construction authority at 10 U.S.C. 2808 is invoked and
made available in accordance with its terms to the Sec-
retary of Defense and, at the discretion of the Sec-
retary of Defense, to the Secretaries of the military de-
partments.

GEORGE W. BUSH.

§2809. Long-term facilities contracts for certain
activities and services

(a) SUBMISSION AND AUTHORIZATION OF PRO-
POSED PROJECTS.—The Secretary concerned may
enter into a contract for the procurement of
services in connection with the construction,
management, and operation of a facility on or
near a military installation for the provision of
an activity or service described in subsection (b)
if—

(1) the Secretary concerned has identified
the proposed project for that facility in the
budget material submitted to Congress by the
Secretary of Defense in connection with the
budget submitted pursuant to section 1105 of
title 31 for the fiscal year in which the con-
tract is proposed to be awarded;

(2) the Secretary concerned has determined
that the services to be provided at that facil-
ity can be more economically provided
through the use of a long-term contract than
through the use of conventional means; and

(3) the project has been authorized by law.

(b) AUTHORIZED PURPOSES OF CONTRACT.—The
activities and services referred to in subsection
(a) are as follows:

(1) Child care services.

(2) Utilities, including potable and waste
water treatment services.

(3) Depot supply activities.

(4) Troop housing.
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(5) Transient quarters.

(6) Hospital or medical facilities.

(7) Other logistic and administrative serv-
ices, other than depot maintenance.

(c) CONDITIONS ON OBLIGATION OF FUNDS.—A
contract entered into for a project pursuant to
subsection (a) shall include the following provi-
sions:

(1) A statement that the obligation of the
United States to make payments under the
contract in any fiscal year is subject to appro-
priations being provided specifically for that
fiscal year and specifically for that project.

(2) A commitment to obligate the necessary
amount for each fiscal year covered by the
contract when and to the extent that funds are
appropriated for that project for that fiscal
year.

(3) A statement that such a commitment
given under the authority of this section does
not constitute an obligation of the United
States.

(d) COMPETITIVE PROCEDURES.—Each contract
entered into under this section shall be awarded
through the use of competitive procedures as
provided in chapter 137 of this title. In accord-
ance with such procedures, the Secretary con-
cerned shall solicit bids or proposals for a con-
tract for each project that has been authorized
by law.

(e) TERM OF CONTRACT.—A contract under this
section may be for any period not in excess of 32
years, excluding the period for construction.

(f) NOTICE AND WAIT REQUIREMENTS.—The Sec-
retary concerned may enter into a contract
under this section only after the end of the 14-
day period beginning on the date on which the
Secretary submits, in an electronic medium pur-
suant to section 480 of this title, to the appro-
priate committees of Congress a justification of
the need for the facility covered by the proposed
contract, including an economic analysis (based
upon accepted life cycle costing procedures)
which demonstrates that the proposed contract
is cost effective when compared with alternative
means of furnishing the same facility.

(Added Pub. L. 99-167, title VIII, §811(a), Dec. 3,
1985, 99 Stat. 990; amended Pub. L. 99-661, div. A,
title XIII, §1343(a)(20), div. B, title VII, §2711,
Nov. 14, 1986, 100 Stat. 3994, 4041; Pub. L. 100-180,
div. B, subdiv. 3, title I, §2302(a), (b), Dec. 4, 1987,
101 Stat. 1215; Pub. L. 100-456, div. B, title
XXVIII, §2801, Sept. 29, 1988, 102 Stat. 2115; Pub.
L. 101-189, div. B, title XXVIII, §2803, Nov. 29,
1989, 103 Stat. 1647; Pub. L. 102-190, div. B, title
XXVIII, §2805(a)(1), Dec. 5, 1991, 105 Stat. 1537;
Pub. L. 108-136, div. A, title X, §1031(a)(38), Nov.
24, 2003, 117 Stat. 1601; Pub. L. 115-91, div. B, title
XXVIII, §2801(a)(7), Dec. 12, 2017, 131 Stat. 1841.)

AMENDMENTS

2017—Subsec. (f). Pub. L. 115-91 added subsec. (f) and
struck out former subsec. (f) which related to written
or electronic notice and wait requirements for a con-
tract.

2003—Subsec. (£)(2). Pub. L. 108-136 struck out ‘‘cal-
endar’ after ‘21’ and inserted before period at end ‘‘or,
if over sooner, a period of 14 days has expired following
the date on which a copy of the justification and eco-
nomic analysis are provided in an electronic medium
pursuant to section 480 of this title’’.
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1991—Pub. L. 102-190 substituted section catchline for
one which read ‘‘Test of long-term facilities contracts’
and amended text generally, substituting present provi-
sions for provisions authorizing contracts for construc-
tion, management, and operation of facilities on or
near military installations for the provision of certain
enumerated activities or services, setting out proce-
dures, terms, and other limits for such contracts, pro-
viding that no more than 5 contracts may be entered
into under this section other than contracts for child
care centers, and providing that authority to enter into
such contracts was to expire on Sept. 30, 1991.

1989—Subsec. (a)(1)(B)(ii). Pub. L. 101-189, §2803(1),
substituted ‘‘Utilities, including potable’ for ‘‘Pota-
ble’.

Subsec. (b). Pub. L. 101-189, §2803(2), substituted ‘‘ac-
tivities and services described in clause (i) or (ii) of
subsection (a)(1)(B)” for ‘‘child care centers’.

Subsec. (c). Pub. L. 101-189, §2803(3), substituted
1991 for “1989".

1988—Subsec. (a)(3). Pub. L. 100456 substituted ‘32"
for ““20”.

1987—Subsec. (a)(1)(B)(vi), (vii). Pub. L. 100-180,
§2302(a), added cl. (vi) and redesignated former cl. (vi)
as (vii).

Subsec. (c). Pub. L.
‘1989 for “1987°.

1986—Subsec. (a)(1). Pub. L. 99-661, §2711, amended
par. (1) generally. Prior to amendment, par. (1) read as
follows: ‘“The Secretary concerned may enter into a
contract for the construction, management, and oper-
ation of a facility on or near a military installation in
the United States for the provision of child care serv-
ices, waste water treatment, or depot supply activities
in a case in which the Secretary concerned determines
that the facility can be more efficiently and more eco-
nomically provided under a long-term contract than by
other appropriate means.”

Pub. L. 99-661, §1343(a)(20)(A), substituted ‘‘a con-
tract’ for ‘‘contracts’, ‘‘a facility’ for ‘‘facilities”, ‘“‘a
military installation’ for ‘“‘military installations’, ‘‘a
case” for ‘“‘cases’, ‘“‘facility’” for ‘‘facilities’, and ‘“a
long-term contract’ for ‘‘long-term contracts’ and in-
serted a comma after ‘‘waste water treatment”.

100-180, §2302(b), substituted

Subsec. (a)(2). Pub. L. 99-661, §1343(a)(20)(B), sub-
stituted ‘‘this section’ for ‘‘subsection (a)’’.

Subsec. (a)(3). Pub. L. 99-661, §1343(a)(20)(C), sub-
stituted ‘20" for “twenty’’.

Subsec. (a)(4)(A). Pub. L. 99661, §1343(a)(20)(D),

struck out ‘‘the’’ before ‘‘Congress’’.
Subsec. (b). Pub. L. 99-661, §1343(a)(20)(E), struck out
‘‘the authority of subsection (a) of’’ after ‘‘under’’.

EFFECTIVE DATE OF 1991 AMENDMENT

Pub. L. 102-190, div B, title XXVIII, §2805(b), Dec. 5,
1991, 105 Stat. 1538, provided that: ‘‘Section 2809 of title
10, United States Code, as amended by subsection (a),
shall apply with respect to contracts entered into
under that section on or after the date of the enact-
ment of this Act [Dec. 5, 1991].”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-456 effective Oct. 1, 1988,
see section 2702 of Pub. L. 100-456, set out as a note
under section 2391 of this title.

DEMONSTRATION PROGRAM ON REDUCTION IN LONG-
TERM FACILITY MAINTENANCE COSTS

Pub. L. 107-107, div. B, title XXVIII, §2814, Dec. 28,
2001, 115 Stat. 1310, as amended by Pub. L. 107-314, div.
B, title XXVIII, §2813(a)~(d)(1), Dec. 2, 2002, 116 Stat.
2709, 2710, provided that:

‘“(a) AUTHORITY TO CARRY OUT PROGRAM.—The Sec-
retary of Defense or the Secretary of a military depart-
ment may conduct a demonstration program to assess
the feasibility and desirability of including facility
maintenance requirements in construction contracts
for military construction projects for the purpose of de-
termining whether such requirements facilitate reduc-
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tions in the long-term facility maintenance costs of the
military departments.

‘“(b) CONTRACTS.—(1) Not more than 12 contracts per
military department may contain requirements re-
ferred to in subsection (a) for the purpose of the dem-
onstration program.

‘“(2) The demonstration program may only cover con-
tracts entered into on or after the date of the enact-
ment of the Bob Stump National Defense Authorization
Act for Fiscal Year 2003 [Pub. L. 107-314, approved Dec.
2, 2002], except that the Secretary of the Army shall
treat any contract containing requirements referred to
in subsection (a) that was entered into under the au-
thority in such subsection between that date and De-
cember 28, 2001, as a contract for the purpose of the
demonstration program.

“(c) EFFECTIVE PERIOD OF REQUIREMENTS.—The effec-
tive period of a requirement referred to in subsection
(a) that is included in a contract for the purpose of the
demonstration program may not exceed five years.

‘‘(d) REPORTING REQUIREMENTS.—Not later than Janu-
ary 31, 2005, the Secretary of Defense shall submit to
Congress a report on the demonstration program, in-
cluding the following:

‘(1) A description of all contracts that contain re-
quirements referred to in subsection (a) for the pur-
pose of the demonstration program.

‘(2) An evaluation of the demonstration program
and a description of the experience of the Secretary
with respect to such contracts.

‘“(3) Any recommendations, including recommenda-
tions for the termination, continuation, or expansion
of the demonstration program, that the Secretary
considers appropriate.

‘‘(e) EXPIRATION.—The authority under subsection (a)
to include requirements referred to in that subsection
in contracts under the demonstration program shall ex-
pire on September 30, 2006.

“(f) FUNDING.—Amounts authorized to be appro-
priated for the military departments or defense-wide
for a fiscal year for military construction shall be
available for the demonstration program under this
section in such fiscal year.”

[Pub. L. 107-314, div. B, title XXVIII, §2813(d)(2), Dec.
2, 2002, 116 Stat. 2710, provided that: ‘“The amendment
made by paragraph (1) [amending section 2814(f) of Pub.
L. 107-107, set out above] shall not affect the availabil-
ity for the purpose of the demonstration program under
section 2814 of the Military Construction Authorization
Act for Fiscal Year 2002, as amended by this section, of
any amounts authorized to be appropriated before the
date of the enactment of this Act [Dec. 2, 2002] for the
Army for military construction that have been obli-
gated for the demonstration program, but not ex-
pended, as of that date.”’]

REPORT

Pub. L. 100-180, div. B, subdiv. 3, title I, §2302(c), Dec.
4, 1987, 101 Stat. 1215, directed each Secretary who has
entered into a contract under this section to submit a
report to Committees on Armed Services of Senate and
House of Representatives by Feb. 15, 1989, containing
date and duration of, other party to, and nature of ac-
tivities carried out under each such contract, and rec-
ommendations, and reasons therefor, concerning
whether authority to enter into contracts under this
section should be extended.

[§2810. Repealed. Pub. L. 107-314, div. A, title III,
§313(b), Dec. 2, 2002, 116 Stat. 2507]

Section, added Pub. L. 99-499, title II, §211(b)(1), Oct.
17, 1986, 100 Stat. 1725, related to military construction
projects for environmental response actions.

§ 2811. Repair of facilities

(a) REPAIRS USING OPERATIONS AND MAINTE-
NANCE FUNDS.—Using funds available to the Sec-
retary concerned for operation and mainte-
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