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ing in an official capacity for or on behalf of any such
government or department, agency, or instrumental-
ity.”
Subsec. (h)(4)(A). Pub. L. 105-366, §3(e), substituted
“The” for ‘“For purposes of paragraph (1), the” in intro-
ductory provisions.
Subsec. (i). Pub. L. 105-366, §3(d)(1), added subsec. ().
1994—Subsec. (a)(3). Pub. L. 103-322 substituted ‘do-
mestic concern” for ‘‘issuer’ in closing provisions.
1988—Pub. L. 100-418 substituted ‘‘Prohibited foreign
trade’”’ for ‘“‘Foreign corrupt’ in section catchline and
amended text generally, revising and restating as sub-
secs. (a) to (h) provisions of former subsecs. (a) to (d).

§78dd-3. Prohibited foreign trade practices by
persons other than issuers or domestic con-
cerns

(a) Prohibition

It shall be unlawful for any person other than
an issuer that is subject to section 78dd-1 of this
title or a domestic concern (as defined in section
78dd-2 of this title), or for any officer, director,
employee, or agent of such person or any stock-
holder thereof acting on behalf of such person,
while in the territory of the United States, cor-
ruptly to make use of the mails or any means or
instrumentality of interstate commerce or to do
any other act in furtherance of an offer, pay-
ment, promise to pay, or authorization of the
payment of any money, or offer, gift, promise to
give, or authorization of the giving of anything
of value to—

(1) any foreign official for purposes of—

(A)(1) influencing any act or decision of
such foreign official in his official capacity,
(ii) inducing such foreign official to do or
omit to do any act in violation of the lawful
duty of such official, or (iii) securing any
improper advantage; or

(B) inducing such foreign official to use his
influence with a foreign government or in-
strumentality thereof to affect or influence
any act or decision of such government or
instrumentality,

in order to assist such person in obtaining or
retaining business for or with, or directing
business to, any person;

(2) any foreign political party or official
thereof or any candidate for foreign political
office for purposes of—

(A)(1) influencing any act or decision of
such party, official, or candidate in its or his
official capacity, (ii) inducing such party, of-
ficial, or candidate to do or omit to do an
act in violation of the lawful duty of such
party, official, or candidate, or (iii) securing
any improper advantage; or

(B) inducing such party, official, or can-
didate to use its or his influence with a for-
eign government or instrumentality thereof
to affect or influence any act or decision of
such government or instrumentality,

in order to assist such person in obtaining or
retaining business for or with, or directing
business to, any person; or

(3) any person, while knowing that all or a
portion of such money or thing of value will be
offered, given, or promised, directly or indi-
rectly, to any foreign official, to any foreign
political party or official thereof, or to any
candidate for foreign political office, for pur-
poses of—
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(A)(i) influencing any act or decision of
such foreign official, political party, party
official, or candidate in his or its official ca-
pacity, (ii) inducing such foreign official, po-
litical party, party official, or candidate to
do or omit to do any act in violation of the
lawful duty of such foreign official, political
party, party official, or candidate, or (iii) se-
curing any improper advantage; or

(B) inducing such foreign official, political
party, party official, or candidate to use his
or its influence with a foreign government
or instrumentality thereof to affect or influ-
ence any act or decision of such government
or instrumentality,

in order to assist such person in obtaining or
retaining business for or with, or directing
business to, any person.

(b) Exception for routine governmental action

Subsection (a) of this section shall not apply
to any facilitating or expediting payment to a
foreign official, political party, or party official
the purpose of which is to expedite or to secure
the performance of a routine governmental ac-
tion by a foreign official, political party, or
party official.

(c) Affirmative defenses

It shall be an affirmative defense to actions
under subsection (a) of this section that—

(1) the payment, gift, offer, or promise of
anything of value that was made, was lawful
under the written laws and regulations of the
foreign official’s, political party’s, party offi-
cial’s, or candidate’s country; or

(2) the payment, gift, offer, or promise of
anything of value that was made, was a rea-
sonable and bona fide expenditure, such as
travel and lodging expenses, incurred by or on
behalf of a foreign official, party, party offi-
cial, or candidate and was directly related to—

(A) the promotion, demonstration, or ex-
planation of products or services; or
(B) the execution or performance of a con-
tract with a foreign government or agency
thereof.
(d) Injunctive relief

(1) When it appears to the Attorney General
that any person to which this section applies, or
officer, director, employee, agent, or stock-
holder thereof, is engaged, or about to engage,
in any act or practice constituting a violation of
subsection (a) of this section, the Attorney Gen-
eral may, in his discretion, bring a civil action
in an appropriate district court of the United
States to enjoin such act or practice, and upon
a proper showing, a permanent injunction or a
temporary restraining order shall be granted
without bond.

(2) For the purpose of any civil investigation
which, in the opinion of the Attorney General, is
necessary and proper to enforce this section, the
Attorney General or his designee are empowered
to administer oaths and affirmations, subpoena
witnesses, take evidence, and require the pro-
duction of any books, papers, or other docu-
ments which the Attorney General deems rel-
evant or material to such investigation. The at-
tendance of witnesses and the production of doc-
umentary evidence may be required from any
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place in the United States, or any territory, pos-
session, or commonwealth of the United States,
at any designated place of hearing.

(3) In case of contumacy by, or refusal to obey
a subpoena issued to, any person, the Attorney
General may invoke the aid of any court of the
United States within the jurisdiction of which
such investigation or proceeding is carried on,
or where such person resides or carries on busi-
ness, in requiring the attendance and testimony
of witnesses and the production of books, papers,
or other documents. Any such court may issue
an order requiring such person to appear before
the Attorney General or his designee, there to
produce records, if so ordered, or to give testi-
mony touching the matter under investigation.
Any failure to obey such order of the court may
be punished by such court as a contempt there-
of.

(4) All process in any such case may be served
in the judicial district in which such person re-
sides or may be found. The Attorney General
may make such rules relating to civil investiga-
tions as may be necessary or appropriate to im-
plement the provisions of this subsection.

(e) Penalties

(1)(A) Any juridical person that violates sub-
section (a) of this section shall be fined not
more than $2,000,000.

(B) Any juridical person that violates sub-
section (a) of this section shall be subject to a
civil penalty of not more than $10,000 imposed in
an action brought by the Attorney General.

(2)(A) Any natural person who willfully vio-
lates subsection (a) of this section shall be fined
not more than $100,000 or imprisoned not more
than 5 years, or both.

(B) Any natural person who violates sub-
section (a) of this section shall be subject to a
civil penalty of not more than $10,000 imposed in
an action brought by the Attorney General.

(3) Whenever a fine is imposed under para-
graph (2) upon any officer, director, employee,
agent, or stockholder of a person, such fine may
not be paid, directly or indirectly, by such per-
son.

(f) Definitions

For purposes of this section:

(1) The term ‘‘person’’, when referring to an
offender, means any natural person other than
a national of the United States (as defined in
section 1101 of title 8! or any corporation,
partnership, association, joint-stock company,
business trust, unincorporated organization,
or sole proprietorship organized under the law
of a foreign nation or a political subdivision
thereof.

(2)(A) The term ‘‘foreign official”’ means any
officer or employee of a foreign government or
any department, agency, or instrumentality
thereof, or of a public international organiza-
tion, or any person acting in an official capac-
ity for or on behalf of any such government or
department, agency, or instrumentality, or for
or on behalf of any such public international

organization.

(B) For purposes of subparagraph (A), the
term ‘‘public international organization”
means—

180 in original. A closing parenthesis probably should appear.
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(i) an organization that is designated by
Executive order pursuant to section 288 of
title 22; or

(ii) any other international organization
that is designated by the President by Exec-
utive order for the purposes of this section,
effective as of the date of publication of such
order in the Federal Register.

(3)(A) A person’s state of mind is knowing,
with respect to conduct, a circumstance or a
result if—

(i) such person is aware that such person is
engaging in such conduct, that such circum-
stance exists, or that such result is substan-
tially certain to occur; or

(ii) such person has a firm belief that such
circumstance exists or that such result is
substantially certain to occur.

(B) When knowledge of the existence of a
particular circumstance is required for an of-
fense, such knowledge is established if a per-
son is aware of a high probability of the exist-
ence of such circumstance, unless the person
actually believes that such circumstance does
not exist.

(4)(A) The term ‘‘routine governmental ac-
tion” means only an action which is ordinarily
and commonly performed by a foreign official
in—

(i) obtaining permits, licenses, or other of-
ficial documents to qualify a person to do
business in a foreign country;

(ii) processing governmental papers, such
as visas and work orders;

(iii) providing police protection, mail pick-
up and delivery, or scheduling inspections
associated with contract performance or in-
spections related to transit of goods across
country;

(iv) providing phone service, power and
water supply, loading and unloading cargo,
or protecting perishable products or com-
modities from deterioration; or

(v) actions of a similar nature.

(B) The term ‘‘routine governmental action”
does not include any decision by a foreign offi-
cial whether, or on what terms, to award new
business to or to continue business with a par-
ticular party, or any action taken by a foreign
official involved in the decision-making proc-
ess to encourage a decision to award new busi-
ness to or continue business with a particular
party.

(5) The term ‘‘interstate commerce’” means
trade, commerce, transportation, or commu-
nication among the several States, or between
any foreign country and any State or between
any State and any place or ship outside there-
of, and such term includes the intrastate use
of—

(A) a telephone or other interstate means
of communication, or
(B) any other interstate instrumentality.

(Pub. L. 95-213, title I, §104A, as added Pub. L.
105-366, §4, Nov. 10, 1998, 112 Stat. 3306.)
CODIFICATION

Section was enacted as part of Pub. L. 95-213, the For-
eign Corrupt Practices Act of 1977, and not as part of
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act June 6, 1934, ch. 404, 48 Stat. 881, the Securities Ex-
change Act of 1934, which comprises this chapter.

§ 78ee. Transaction fees
(a) Recovery of costs of annual appropriation

The Commission shall, in accordance with this
section, collect transaction fees and assessments
that are designed to recover the costs to the
Government of the annual appropriation to the
Commission by Congress.

(b) Exchange-traded securities

Subject to subsection (j), each national securi-
ties exchange shall pay to the Commission a fee
at a rate equal to $151 per $1,000,000 of the aggre-
gate dollar amount of sales of securities (other
than bonds, debentures, other evidences of in-
debtedness, security futures products, and op-
tions on securities indexes (excluding a narrow-
based security index)) transacted on such na-
tional securities exchange.

(c) Off-exchange trades of exchange registered
and last-sale-reported securities

Subject to subsection (j), each national securi-
ties association shall pay to the Commission a
fee at a rate equal to $151 per $1,000,000 of the ag-
gregate dollar amount of sales transacted by or
through any member of such association other-
wise than on a national securities exchange of
securities (other than bonds, debentures, other
evidences of indebtedness, security futures prod-
ucts, and options on securities indexes (exclud-
ing a narrow-based security index)) registered
on a national securities exchange or subject to
prompt last sale reporting pursuant to the rules
of the Commission or a registered national secu-
rities association.

(d) Assessments on security futures transactions

BEach national securities exchange and na-
tional securities association shall pay to the
Commission an assessment equal to $0.009 for
each round turn transaction (treated as includ-
ing one purchase and one sale of a contract of
sale for future delivery) on a security future
traded on such national securities exchange or
by or through any member of such association
otherwise than on a national securities ex-
change, except that for fiscal year 2007 and each
succeeding fiscal year such assessment shall be
equal to $0.0042 for each such transaction.

(e) Dates for payments

The fees and assessments required by sub-
sections (b), (¢), and (d) of this section shall be
paid—

(1) on or before March 15, with respect to
transactions and sales occurring during the
period beginning on the preceding September 1
and ending at the close of the preceding De-
cember 31; and

(2) on or before September 25, with respect
to transactions and sales occurring during the
period beginning on the preceding January 1
and ending at the close of the preceding Au-
gust 31.

(f) Exemptions

The Commission, by rule, may exempt any
sale of securities or any class of sales of securi-

1See Adjustment of Transaction Fee Rate notes below.
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ties from any fee or assessment imposed by this
section, if the Commission finds that such ex-
emption is consistent with the public interest,
the equal regulation of markets and brokers and
dealers, and the development of a national mar-
ket system.

(g) Publication

The Commission shall publish in the Federal
Register notices of the fee and assessment rates
applicable under this section for each fiscal year
not later than 30 days after the date on which an
Act making a regular appropriation to the Com-
mission for such fiscal year is enacted, together
with any estimates or projections on which such
fees are based.

(h) Pro rata application

The rates per $1,000,000 required by this sec-
tion shall be applied pro rata to amounts and
balances of less than $1,000,000.

(i) Deposit of fees
(1) Offsetting collections

Fees collected pursuant to subsections (b),
(c), and (d) for any fiscal year—

(A) shall be deposited and credited as off-
setting collections to the account providing
appropriations to the Commission; and

(B) except as provided in subsection (k),
shall not be collected for any fiscal year ex-
cept to the extent provided in advance in ap-
propriation Acts.

(2) General revenues prohibited

No fees collected pursuant to subsections
(b), (c), and (d) for fiscal year 2002 or any suc-
ceeding fiscal year shall be deposited and cred-
ited as general revenue of the Treasury.

(§) Adjustments to fee rates
(1) Annual adjustment

Subject to subsections (i)(1)(B) and (k), for
each fiscal year, the Commission shall by
order adjust each of the rates applicable under
subsections (b) and (c¢) for such fiscal year to
a uniform adjusted rate that, when applied to
the baseline estimate of the aggregate dollar
amount of sales for such fiscal year, is reason-
ably likely to produce aggregate fee collec-
tions under this section (including assess-
ments collected under subsection (d) of this
section) that are equal to the regular appro-
priation to the Commission by Congress for
such fiscal year.

(2) Mid-year adjustment

Subject to subsections (i)(1)(B) and (k), for
each fiscal year, the Commission shall deter-
mine, by March 1 of such fiscal year, whether,
based on the actual aggregate dollar volume of
sales during the first 5 months of such fiscal
year, the baseline estimate of the aggregate
dollar volume of sales used under paragraph
(1) for such fiscal year is reasonably likely to
be 10 percent (or more) greater or less than the
actual aggregate dollar volume of sales for
such fiscal year. If the Commission so deter-
mines, the Commission shall by order, no later
than March 1, adjust each of the rates applica-
ble under subsections (b) and (c) for such fiscal
year to a uniform adjusted rate that, when ap-



		Superintendent of Documents
	2021-04-09T09:28:00-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




