§3736

tained in Rule 46 are covered by this chapter, see Notes
of Advisory Committee on Rules and Amendment notes
under Rule 46, this Appendix.
§3736. Certiorari—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE
Petition to Supreme Court, time, Rule 37(b).
(June 25, 1948, ch. 645, 62 Stat. 845.)
REFERENCES IN TEXT

Rule 37 of the Federal Rules of Criminal Procedure
was abrogated Dec. 4, 1967, eff. July 1, 1968. Provisions
of such former rule for certiorari are covered by rule 19
et seq. of the Rules of the United States Supreme
Court.

§3737. Record—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE

Preparation, form; typewritten record, Rule 39(b).
Exceptions abolished, Rule 51.
Bill of exceptions unnecessary, Rule 37(a)(1).

(June 25, 1948, ch. 645, 62 Stat. 846.)
REFERENCES IN TEXT

Rules 37 and 39 of the Federal Rules of Criminal Pro-
cedure were abrogated Dec. 4, 1967, eff. July 1, 1968, and
are covered by Rule 10, Federal Rules of Appellate Pro-
cedure, set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

§3738. Docketing appeal and record—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE

Filing record on appeal and docketing proceeding;
time, Rule 39(c).

(June 25, 1948, ch. 645, 62 Stat. 846.)
REFERENCES IN TEXT

Rule 39 of the Federal Rules of Criminal Procedure
was abrogated Dec. 4, 1967, eff. July 1, 1968, and is cov-
ered by Rules 10 to 12, Federal Rules of Appellate Pro-
cedure, set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

§3739. Supervision—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE
Control and supervision in appellate court, Rule 39(a).
(June 25, 1948, ch. 645, 62 Stat. 846.)
REFERENCES IN TEXT

Rule 39 of the Federal Rules of Criminal Procedure
was abrogated Dec. 4, 1967, eff. July 1, 1968, and is cov-
ered by Rule 27, Federal Rules of Appellate Procedure,
set out in the Appendix to Title 28, Judiciary and Judi-
cial Procedure.

§3740. Argument—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE

Setting appeal for argument; preference to criminal
appeals, Rule 39(d).

(June 25, 1948, ch. 645, 62 Stat. 846.)
REFERENCES IN TEXT

Rule 39 of the Federal Rules of Criminal Procedure
was abrogated Dec. 4, 1967, eff. July 1, 1968, and is cov-
ered by Rule 34, Federal Rules of Appellate Procedure,
set out in the Appendix to Title 28, Judiciary and Judi-
cial Procedure.

§3741. Harmless error and plain error—(Rule)
SEE FEDERAL RULES OF CRIMINAL PROCEDURE

Error or defect as affecting substantial rights, Rule
52.
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Defects in indictment, Rule 7.
Waiver of error, Rules 12(b)(2) and 30.

(June 25, 1948, ch. 645, 62 Stat. 846.)
§ 3742. Review of a sentence

(a) APPEAL BY A DEFENDANT.—A defendant
may file a notice of appeal in the district court
for review of an otherwise final sentence if the
sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines; or

(3) is greater than the sentence specified in
the applicable guideline range to the extent
that the sentence includes a greater fine or
term of imprisonment, probation, or super-
vised release than the maximum established in
the guideline range, or includes a more limit-
ing condition of probation or supervised re-
lease under section 3563(b)(6) or (b)(11)! than
the maximum established in the guideline
range; or

(4) was imposed for an offense for which
there is no sentencing guideline and is plainly
unreasonable.

(b) APPEAL BY THE GOVERNMENT.—The Govern-
ment may file a notice of appeal in the district
court for review of an otherwise final sentence if
the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) is less than the sentence specified in the
applicable guideline range to the extent that
the sentence includes a lesser fine or term of
imprisonment, probation, or supervised re-
lease than the minimum established in the
guideline range, or includes a less limiting
condition of probation or supervised release
under section 3563(b)(6) or (b)(11)! than the
minimum established in the guideline range;
or

(4) was imposed for an offense for which
there is no sentencing guideline and is plainly
unreasonable.

The Government may not further prosecute such
appeal without the personal approval of the At-
torney General, the Solicitor General, or a dep-
uty solicitor general designated by the Solicitor
General.

(c) PLEA AGREEMENTS.—In the case of a plea
agreement that includes a specific sentence
under rule 11(e)(1)(C) of the Federal Rules of
Criminal Procedure—

(1) a defendant may not file a notice of ap-
peal under paragraph (3) or (4) of subsection
(a) unless the sentence imposed is greater than
the sentence set forth in such agreement; and

(2) the Government may not file a notice of
appeal under paragraph (3) or (4) of subsection
(b) unless the sentence imposed is less than
the sentence set forth in such agreement.

(d) RECORD ON REVIEW.—If a notice of appeal is
filed in the district court pursuant to subsection
(a) or (b), the clerk shall certify to the court of
appeals—

(1) that portion of the record in the case that
is designated as pertinent by either of the par-
ties;

1See References in Text note below.
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