§1677k

(2) Exclusion from orders

The administering authority may not ex-
clude a later-developed merchandise from a
countervailing or antidumping duty order
merely because the merchandise—

(A) is classified under a tariff classifica-
tion other than that identified in the peti-
tion or the administering authority’s prior
notices during the proceeding, or

(B) permits the purchaser to perform addi-
tional functions, unless such additional
functions constitute the primary use of the
merchandise and the cost of the additional
functions constitute more than a significant
proportion of the total cost of production of
the merchandise.

(e) Commission advice
(1) Notification to Commission of proposed ac-
tion

Before making a determination—

(A) under subsection (a) with respect to
merchandise completed or assembled in the
United States (other than minor completion
or assembly),

(B) under subsection (b) with respect to
merchandise completed or assembled in
other foreign countries, or

(C) under subsection (d) with respect to
any later-developed merchandise which in-
corporates a significant technological ad-
vance or significant alteration of an earlier
product,

with respect to an antidumping or counter-
vailing duty order or finding as to which the
Commission has made an affirmative injury
determination, the administering authority
shall notify the Commission of the proposed
inclusion of such merchandise in such counter-
vailing or antidumping order or finding. Not-
withstanding any other provision of law, a de-
cision by the administering authority regard-
ing whether any merchandise is within a cat-
egory for which notice is required under this
paragraph is not subject to judicial review.

(2) Request for consultation

After receiving notice under paragraph (1),
the Commission may request consultations
with the administering authority regarding
the inclusion. Upon the request of the Com-
mission, the administering authority shall
consult with the Commission and any such
consultation shall be completed within 15 days
after the date of the request.

(3) Commission advice

If the Commission believes, after consulta-
tion under paragraph (2), that a significant in-
jury issue is presented by the proposed inclu-
sion, the Commission may provide written ad-
vice to the administering authority as to
whether the inclusion would be inconsistent
with the affirmative determination of the
Commission on which the order or finding is
based. If the Commission decides to provide
such written advice, it shall promptly notify
the administering authority of its intention to
do so, and must provide such advice within 60
days after the date of notification under para-
graph (1). For purposes of formulating its ad-
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vice with respect to merchandise completed or
assembled in the United States from parts or
components produced in a foreign country, the
Commission shall consider whether the inclu-
sion of such parts or components taken as a
whole would be inconsistent with its prior af-
firmative determination.

(f) Time limits for administering authority deter-
minations

The administering authority shall, to the
maximum extent practicable, make the deter-
minations under this section within 300 days
from the date of the initiation of a countervail-
ing duty or antidumping circumvention inquiry
under this section.

(June 17, 1930, ch. 497, title VII, §781, as added
Pub. L. 100418, title I, §1321(a), Aug. 23, 1988, 102
Stat. 1192; amended Pub. L. 103-465, title II, § 230,
Dec. 8, 1994, 108 Stat. 4891.)

REFERENCES IN TEXT

The Antidumping Act, 1921, referred to in subsecs.
(@)(D(A)(1), (b)(D)(A)({i), and (c)(1)(C), is act May 27,
1921, ch. 14, title II, 42 Stat. 11, as amended, which was
classified generally to sections 160 to 171 of this title,
and was repealed by Pub. L. 96-39, title I, §106(a), July
26, 1979, 93 Stat. 193.

Section 1303 of this title, referred to in subsecs.
(a)(D(A)(il), (b)(D)(A)({ii), (¢)(1)(D), and (d)(1), is defined
in section 1677(26) of this title to mean section 1330 as
in effect on the day before Jan. 1, 1995.

AMENDMENTS

1994—Subsecs. (a), (b). Pub. L. 103-465, §230(a), amend-
ed subsecs. (a) and (b) generally, to include provisions
relating to whether process of assembly or completion
of merchandise in United States or foreign countries is
minor or insignificant.

Subsec. (f). Pub. L. 103-465, §230(b), added subsec. (f).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 effective, except as
otherwise provided, on the date on which the WTO
Agreement enters into force with respect to the United
States (Jan. 1, 1995), and applicable with respect to in-
vestigations, reviews, and inquiries initiated and peti-
tions filed under specified provisions of this chapter
after such date, see section 291 of Pub. L. 103-465, set
out as a note under section 1671 of this title.

EFFECTIVE DATE

Section applicable with respect to articles entered, or
withdrawn from warehouse for consumption, on or
after Aug. 23, 1988, see section 1337(d) of Pub. L. 100-418,
set out as an Effective Date of 1988 Amendment note
under section 1671 of this title.

§ 1677k. Third-country dumping

(a) Definitions

For purposes of this section:

(1)(A) The term ‘‘Agreement’’ means the
Agreement on Implementation of Article VI of
the GATT 1994 (relating to antidumping meas-
ures).

(B) The term “GATT 1994 has the meaning
given that term in section 3501(1)(B) of this
title.

(2) The term ‘‘Agreement country’ means a
foreign country that has accepted the Agree-
ment.

(3) The term ‘‘Trade Representative’’ means
the United States Trade Representative.
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(b) Petition by domestic industry

(1) A domestic industry that produces a prod-
uct that is like or directly competitive with
merchandise produced by a foreign country
(whether or not an Agreement country) may, if
it has reason to believe that—

(A) such merchandise is being dumped in an

Agreement country; and

(B) such domestic industry is being materi-
ally injured, or threatened with material in-
jury, by reason of such dumping;

submit a petition to the Trade Representative
that alleges the elements referred to in subpara-
graphs (A) and (B) and requests the Trade Rep-
resentative to take action under subsection (c)
on behalf of the domestic industry.

(2) A petition submitted under paragraph (1)
shall contain such detailed information as the
Trade Representative may require in support of
the allegations in the petition.

(c) Application for antidumping action on behalf
of domestic industry

(1) If the Trade Representative, on the basis of
the information contained in a petition submit-
ted under paragraph (1), determines that there is
a reasonable basis for the allegations in the pe-
tition, the Trade Representative shall submit to
the appropriate authority of the Agreement
country where the alleged dumping is occurring
an application pursuant to Article 12 of the
Agreement which requests that appropriate
antidumping action under the law of that coun-
try be taken, on behalf of the United States,
with respect to imports into that country of the
merchandise concerned.

(2) At the request of the Trade Representative,
the appropriate officers of the Department of
Commerce and the United States International
Trade Commission shall assist the Trade Rep-
resentative in preparing the application under
paragraph (1).

(d) Consultation after submission of application

After submitting an application under sub-
section (c)(1), the Trade Representative shall
seek consultations with the appropriate author-
ity of the Agreement country regarding the re-
quest for antidumping action.

(e) Action upon refusal of Agreement country to
act

If the appropriate authority of an Agreement
country refuses to undertake antidumping
measures in response to a request made therefor
by the Trade Representative under subsection
(c), the Trade Representative shall promptly
consult with the domestic industry on whether
action under any other law of the United States
is appropriate.

(Pub. L. 100418, title I, §1317, Aug. 23, 1988, 102
Stat. 1188; Pub. L. 103-465, title VI, §621(a)(1),
Dec. 8, 1994, 108 Stat. 4992.)

CODIFICATION

Section was enacted as part of the Omnibus Trade
and Competitiveness Act of 1988, and not as part of the
Tariff Act of 1930 which comprises this chapter.

AMENDMENTS

1994—Subsec. (a)(1). Pub. L. 103-465 designated exist-
ing provisions as subpar. (A), substituted “GATT 1994’
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for ‘‘General Agreement on Tariffs and Trade’, and
added subpar. (B).

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-465, title VI, §621(b), Dec. 8, 1994, 108 Stat.
4993, provided that: ‘“The amendments made by this
section [amending this section and sections 2171, 2411,
2702, 2905, 2906, 3107, 3111, and 3202 of this title] shall
take effect on the date on which the WTO Agreement
enters into force with respect to the United States
(Jan. 1, 1995).”

§16771. Antidumping and countervailing duty
collections

The Commissioner of U.S. Customs and Border
Protection shall before the 60th day of each fis-
cal year after fiscal year 1994 submit to Congress
a report regarding the collection during the pre-
ceding fiscal year of duties imposed under the
antidumping and countervailing duty laws.

(Pub. L. 103-182, title VI, §691(a), Dec. 8, 1993, 107
Stat. 2223; Pub. L. 114-125, title VIII, §802(d)(2),
Feb. 24, 2016, 130 Stat. 210.)

CODIFICATION

Section was enacted as part of the North American
Free Trade Agreement Implementation Act, and not as
part of the Tariff Act of 1930 which comprises this chap-
ter.

CHANGE OF NAME

“Commissioner of U.S. Customs and Border Protec-
tion” substituted for ‘“‘Commissioner of Customs” in
text on authority of section 802(d)(2) of Pub. L. 114-125,
set out as a note under section 211 of Title 6, Domestic
Security.

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the United States Customs Service of the
Department of the Treasury, including functions of the
Secretary of the Treasury relating thereto, to the Sec-
retary of Homeland Security, and for treatment of re-
lated references, see sections 203(1), 551(d), 552(d), and
557 of Title 6, Domestic Security, and the Department
of Homeland Security Reorganization Plan of Novem-
ber 25, 2002, as modified, set out as a note under section
542 of Title 6. For establishment of U.S. Customs and
Border Protection in the Department of Homeland Se-
curity, treated as if included in Pub. L. 107-296 as of
Nov. 25, 2002, see section 211 of Title 6, as amended gen-
erally by Pub. L. 114-125, and section 802(b) of Pub. L.
114-125, set out as a note under section 211 of Title 6.

§1677m. Conduct of investigations and adminis-
trative reviews

(a) Treatment of voluntary responses in counter-
vailing or antidumping duty investigations
and reviews

(1) In general

In any investigation under part I or II of this
subtitle or a review under section 1675(a) of
this title in which the administering author-
ity has, under section 1677f-1(c)(2) of this title
or section 1677f-1(e)(2)(A) of this title (which-
ever is applicable), limited the number of ex-
porters or producers examined, or determined
a single country-wide rate, the administering
authority shall establish an individual
countervailable subsidy rate or an individual
weighted average dumping margin for any ex-
porter or producer not initially selected for in-
dividual examination under such sections who
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