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tion [amending this section] shall apply to taxable
years beginning after December 31, 2011.”

EFFECTIVE DATE OF 2010 AMENDMENT

Pub. L. 111-312, title VII, §732(b), Dec. 17, 2010, 124
Stat. 3317, provided that: ‘“The amendment made by
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2009.”’

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-343, div. C, title III, §314(b), Oct. 3, 2008,
122 Stat. 3872, provided that: ‘“The amendment made by
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2007.”

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109432, div. A, title I, §111(b), Dec. 20, 2006, 120
Stat. 2940, provided that: ‘“The amendment made by
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2005.”

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-311, title IV, §404(f), Oct. 4, 2004, 118 Stat.
1188, provided that: ‘“The amendments made by this
section [amending this section and sections 403, 408, 415,
530, and 4972 of this title] shall take effect as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001 [Pub. L. 107-16] to which
they relate.”

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-188 applicable to individ-
uals who begin work for the employer after Sept. 30,
1996, see section 1201(g) of Pub. L. 104-188, set out as a
note under section 38 of this title.

EFFECTIVE DATE

Section applicable to wages paid or incurred after
Dec. 31, 1993, see section 13322(f) of Pub. L. 103-66, set
out as an Effective Date of 1993 Amendment note under
section 38 of this title.

§45B. Credit for portion of employer social secu-
rity taxes paid with respect to employee cash
tips

(a) General rule

For purposes of section 38, the employer social
security credit determined under this section for
the taxable year is an amount equal to the ex-
cess employer social security tax paid or in-
curred by the taxpayer during the taxable year.

(b) Excess employer social security tax
For purposes of this section—
(1) In general

The term ‘‘excess employer social security
tax’” means any tax paid by an employer under
section 3111 with respect to tips received by an
employee during any month, to the extent
such tips—

(A) are deemed to have been paid by the
employer to the employee pursuant to sec-
tion 3121(q) (without regard to whether such
tips are reported under section 60563), and

(B) exceed the amount by which the wages
(excluding tips) paid by the employer to the
employee during such month are less than
the total amount which would be payable
(with respect to such employment) at the
minimum wage rate applicable to such indi-
vidual under section 6(a)(1) of the Fair Labor
Standards Act of 1938 (as in effect on Janu-
ary 1, 2007, and determined without regard to
section 3(m) of such Act).
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(2) Only tips received for food or beverages
taken into account

In applying paragraph (1), there shall be
taken into account only tips received from
customers in connection with the providing,
delivering, or serving of food or beverages for
consumption if the tipping of employees deliv-
ering or serving food or beverages by cus-
tomers is customary.

(c) Denial of double benefit

No deduction shall be allowed under this chap-
ter for any amount taken into account in deter-
mining the credit under this section.

(d) Election not to claim credit

This section shall not apply to a taxpayer for
any taxable year if such taxpayer elects to have
this section not apply for such taxable year.

(Added Pub. L. 103-66, title XTIII, §13443(a), Aug.
10, 1993, 107 Stat. 568; amended Pub. L. 104-188,
title I, §1112(a)(1), (b)(1), Aug. 20, 1996, 110 Stat.
1759; Pub. L. 110-28, title VIII, §8213(a), May 25,
2007, 121 Stat. 193.)

REFERENCES IN TEXT

Sections 3(m) and 6(a)(1) of the Fair Labor Standards
Act of 1938, referred to in subsec. (b)(1)(B), are classified
to sections 203(m) and 206(a)(1), respectively, of Title 29,
Labor.

AMENDMENTS

2007—Subsec. (b)(1)(B). Pub. L. 110-28 inserted ‘‘as in
effect on January 1, 2007, and” before ‘‘determined
without regard to”’.

1996—Subsec. (b)(1)(A). Pub. L. 104-188, §1112(a)(1), in-
serted ‘‘(without regard to whether such tips are re-
ported under section 6053)’" after ‘‘section 3121(q)”’.

Subsec. (b)(2). Pub. L. 104-188, §1112(b)(1), amended
par. (2) generally. Prior to amendment, par. (2) read as
follows: ‘““ONLY TIPS RECEIVED AT FOOD AND BEVERAGE
ESTABLISHMENTS TAKEN INTO ACCOUNT.—In applying
paragraph (1), there shall be taken into account only
tips received from customers in connection with the
provision of food or beverages for consumption on the
premises of an establishment with respect to which the
tipping of employees serving food or beverages by cus-
tomers is customary.”’

EFFECTIVE DATE OF 2007 AMENDMENT

Pub. L. 110-28, title VIII, §8213(b), May 25, 2007, 121
Stat. 193, provided that: ‘“The amendment made by this
section [amending this section] shall apply to tips re-
ceived for services performed after December 31, 2006.”

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-188, title I, §1112(a)(3), Aug. 20, 1996, 110
Stat. 1759, provided that: ‘“The amendments made by
this subsection [amending this section and provisions
set out as a note under section 38 of this title] shall
take effect as if included in the amendments made by,
and the provisions of, section 13443 of the Revenue Rec-
onciliation Act of 1993 [Pub. L. 103-66].”

Pub. L. 104-188, title I, §1112(b)(2), Aug. 20, 1996, 110
Stat. 1759, provided that: ‘“The amendment made by
paragraph (1) [amending this section] shall apply to
tips received for services performed after December 31,
1996.”

EFFECTIVE DATE

Section applicable with respect to taxes paid after
Dec. 31, 1993, with respect to services performed before,
on, or after such date, see section 13443(d) of Pub. L.
103-66, as amended, set out as an Effective Date of 1993
Amendment note under section 38 of this title.
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§45C. Clinical testing expenses for certain drugs
for rare diseases or conditions

(a) General rule

For purposes of section 38, the credit deter-
mined under this section for the taxable year is
an amount equal to 25 percent of the qualified
clinical testing expenses for the taxable year.

(b) Qualified clinical testing expenses
For purposes of this section—
(1) Qualified clinical testing expenses
(A) In general

Except as otherwise provided in this para-
graph, the term ‘‘qualified clinical testing
expenses’” means the amounts which are
paid or incurred by the taxpayer during the
taxable year which would be described in
subsection (b) of section 41 if such sub-
section were applied with the modifications
set forth in subparagraph (B).

(B) Modifications

For purposes of subparagraph (A), sub-
section (b) of section 41 shall be applied—

(i) by substituting ‘‘clinical testing’ for
“‘qualified research’ each place it appears
in paragraphs (2) and (3) of such sub-
section, and

(ii) by substituting ‘100 percent’’ for ‘65
percent’” in paragraph (3)(A) of such sub-
section.

(C) Exclusion for amounts funded by grants,
ete.

The term ‘‘qualified clinical testing ex-
penses’ shall not include any amount to the
extent such amount is funded by any grant,
contract, or otherwise by another person (or
any governmental entity).

(2) Clinical testing
(A) In general

The term ‘‘clinical testing’” means any
human clinical testing—

(i) which is carried out under an exemp-
tion for a drug being tested for a rare dis-
ease or condition under section 505(i) of
the Federal Food, Drug, and Cosmetic Act
(or regulations issued under such section),

(ii) which occurs—

(I) after the date such drug is des-
ignated under section 526 of such Act,
and

(IT) before the date on which an appli-
cation with respect to such drug is ap-
proved under section 505(b) of such Act
or, if the drug is a biological product, be-
fore the date on which a license for such
drug is issued under section 351 of the
Public Health Service Act, and

(iii) which is conducted by or on behalf
of the taxpayer to whom the designation
under such section 526 applies.

(B) Testing must be related to use for rare
disease or condition

Human clinical testing shall be taken into
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account under subparagraph (A) only to the
extent such testing is related to the use of a
drug for the rare disease or condition for
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which it was designated under section 526 of
the Federal Food, Drug, and Cosmetic Act.

(c) Coordination with credit for increasing re-

search expenditures
(1) In general

Except as provided in paragraph (2), any
qualified clinical testing expenses for a tax-
able year to which an election under this sec-
tion applies shall not be taken into account
for purposes of determining the credit allow-
able under section 41 for such taxable year.

(2) Expenses included in determining base pe-
riod research expenses

Any qualified clinical testing expenses for
any taxable year which are qualified research
expenses (within the meaning of section 41(b))
shall be taken into account in determining
base period research expenses for purposes of
applying section 41 to subsequent taxable
years.

(d) Definition and special rules

(1) Rare disease or condition

For purposes of this section, the term ‘‘rare
disease or condition’” means any disease or
condition which—

(A) affects less than 200,000 persons in the

United States, or

(B) affects more than 200,000 persons in the

United States but for which there is no rea-

sonable expectation that the cost of develop-

ing and making available in the United

States a drug for such disease or condition

will be recovered from sales in the United

States of such drug.

Determinations under the preceding sentence
with respect to any drug shall be made on the
basis of the facts and circumstances as of the
date such drug is designated under section 526
of the Federal Food, Drug, and Cosmetic Act.

(2) Special limitations on foreign testing

No credit shall be allowed under this section
with respect to any clinical testing conducted
outside the United States unless—

(A) such testing is conducted outside the
United States because there is an insuffi-
cient testing population in the United
States, and

(B) such testing is conducted by a United
States person or by any other person who is
not related to the taxpayer to whom the des-
ignation under section 526 of the Federal
Food, Drug, and Cosmetic Act applies.

(3) Certain rules made applicable

Rules similar to the rules of paragraphs (1)
and (2) of section 41(f) shall apply for purposes
of this section.

(4) Election

This section shall apply to any taxpayer for
any taxable year only if such taxpayer elects
(at such time and in such manner as the Sec-
retary may by regulations prescribe) to have
this section apply for such taxable year.

(Added Pub. L. 97-414, §4(a), Jan. 4, 1983, 96 Stat.
2053, §44H; renumbered §28 and amended Pub. L.
98-369, div. A, title IV, §§471(c), 474(g), title VI,
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