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(C) Period of issuance

An applicant which receives a certification
shall have 3 years from the date of issuance
of the certification in order to place the
project in service and if such project is not
placed in service by that time period, then
the certification shall no longer be valid.

(3) Selection criteria

In determining which qualifying advanced
energy projects to certify under this section,
the Secretary—

(A) shall take into comnsideration only
those projects where there is a reasonable
expectation of commercial viability, and

(B) shall take into consideration which
projects—

(i) will provide the greatest domestic job
creation (both direct and indirect) during
the credit period,

(ii) will provide the greatest net impact
in avoiding or reducing air pollutants or
anthropogenic emissions of greenhouse
gases,

(iii) have the greatest potential for tech-
nological innovation and commercial de-
ployment,

(iv) have the lowest levelized cost of gen-
erated or stored energy, or of measured re-
duction in energy consumption or green-
house gas emission (based on costs of the
full supply chain), and

(v) have the shortest project time from
certification to completion.

(4) Review and redistribution

(A) Review

Not later than 4 years after the date of en-
actment of this section, the Secretary shall
review the credits allocated under this sec-
tion as of such date.

(B) Redistribution

The Secretary may reallocate credits
awarded under this section if the Secretary
determines that—

(i) there is an insufficient quantity of
qualifying applications for certification
pending at the time of the review, or

(ii) any certification made pursuant to
paragraph (2) has been revoked pursuant to
paragraph (2)(B) because the project sub-
ject to the certification has been delayed
as a result of third party opposition or liti-
gation to the proposed project.

(C) Reallocation

If the Secretary determines that credits
under this section are available for realloca-
tion pursuant to the requirements set forth
in paragraph (2), the Secretary is authorized
to conduct an additional program for appli-
cations for certification.

(5) Disclosure of allocations

The Secretary shall, upon making a certifi-
cation under this subsection, publicly disclose
the identity of the applicant and the amount
of the credit with respect to such applicant.

(e) Denial of double benefit

A credit shall not be allowed under this sec-
tion for any qualified investment for which a
credit is allowed under section 48, 48A, or 48B.
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(Added Pub. L. 111-5, div. B, title I, §1302(b), Feb.
17, 2009, 123 Stat. 345; amended Pub. L. 113-295,
div. A, title II, §§209(g), 221(a)(2)(C), Dec. 19, 2014,
128 Stat. 4029, 4037.)

REFERENCES IN TEXT

Subsections (c)(4) and (d) of section 46 (as in effect on
the day before the enactment of the Revenue Reconcili-
ation Act of 1990), referred to in subsec. (b)(2), means
section 46(c)(4) and (d) as in effect before enactment of
Pub. L. 101-508, which amended section 46 generally.

The date of enactment of this section, referred to in
subsec. (A)(1)(A), (4)(A), is the date of enactment of Pub.
L. 111-5, which was approved Feb. 17, 2009.

AMENDMENTS

2014—Subsec. (b)(3). Pub. L. 113-295, §209(g), inserted
‘‘as the qualified investment’’ after ‘“The amount which
is treated”’.

Subsec. (¢)(D(A)Q)(VI). Pub. L. 113-295, §221(a)(2)(C),
struck out ‘‘, qualified plug-in electric vehicles (as de-
fined by section 30(d)),”” before ‘‘or components’.

EFFECTIVE DATE OF 2014 AMENDMENT

Amendment by section 209(g) of Pub. L. 113-295 effec-
tive as if included in the provisions of the American
Recovery and Reinvestment Tax Act of 2009, Pub. L.
111-5, div. B, title I, to which such amendment relates,
see section 209(k) of Pub. L. 113-295, set out as a note
under section 24 of this title.

Amendment by section 221(a)(2)(C) of Pub. L. 113-295
effective Dec. 19, 2014, subject to a savings provision,
see section 221(b) of Pub. L. 113-295, set out as a note
under section 1 of this title.

EFFECTIVE DATE

Section applicable to periods after Feb. 17, 2009, under
rules similar to the rules of section 48(m) of this title
as in effect on the day before Nov. 5, 1990, see section
1302(d) of Pub. L. 111-5, set out as an Effective Date of
2009 Amendment note under section 46 of this title.

[§48D. Repealed. Pub. L. 115-141, div. U, title IV,
§401(d)(3)(A), Mar. 23, 2018, 132 Stat. 1209]

Section, added Pub. L. 111-148, title IX, §9023(a), Mar.
23, 2010, 124 Stat. 877, provided for a qualifying thera-
peutic discovery project credit.

SAVINGS PROVISION

Pub. L. 115-141, div. U, title IV, §401(d)(3)(C), Mar. 23,
2018, 132 Stat. 1209, provided that: ‘“‘In the case of the re-
peal of section 48D(e)(1) of the Internal Revenue Code of
1986, the amendments made by this paragraph [amend-
ing sections 49, 50, and 280C of this title and repealing
this section] shall not apply to expenditures made in
taxable years beginning before January 1, 2011.”

For provisions that nothing in repeal by Pub. L.
115-141 be construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Mar. 23, 2018, for purposes of determining li-
ability for tax for periods ending after Mar. 23, 2018, see
section 401(e) of Pub. L. 115-141, set out as a note under
section 23 of this title.

GRANTS FOR QUALIFIED INVESTMENTS IN THERAPEUTIC
DISCOVERY PROJECTS IN LIEU OF TAX CREDITS

Pub. L. 111-148, title IX, §9023(e), Mar. 23, 2010, 124
Stat. 881, directed the Secretary of the Treasury to
award grants for 50 percent of a qualified investment in
a qualifying therapeutic discovery project in 2009 or
2010 in lieu of tax credit allowed under section 48D of
this title.
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§49. At-risk rules

(a) General rule

(1) Certain nonrecourse financing excluded
from credit base

(A) Limitation

The credit base of any property to which
this paragraph applies shall be reduced by
the nonqualified nonrecourse financing with
respect to such credit base (as of the close of
the taxable year in which placed in service).

(B) Property to which paragraph applies

This paragraph applies to any property
which—

(i) is placed in service during the taxable
year by a taxpayer described in section
465(a)(1), and

(ii) is used in connection with an activ-
ity with respect to which any loss is sub-
ject to limitation under section 465.

(C) Credit base defined

For purposes of this paragraph, the term
“‘credit base’”” means—

(i) the portion of the basis of any quali-
fied rehabilitated building attributable to
qualified rehabilitation expenditures,

(ii) the basis of any energy property,

(iii) the basis of any property which is
part of a qualifying advanced coal project
under section 48A,

(iv) the basis of any property which is
part of a qualifying gasification project
under section 48B, and

(v) the basis of any property which is
part of a qualifying advanced energy
project under section 48C.

(D) Nonqualified nonrecourse financing
(i) In general

For purposes of this paragraph and para-
graph (2), the term ‘nonqualified non-
recourse financing” means any non-
recourse financing which is not qualified
commercial financing.

(ii) Qualified commercial financing

For purposes of this paragraph, the term
“qualified commercial financing’’ means
any financing with respect to any property
if—

(I) such property is acquired by the
taxpayer from a person who is not a re-
lated person,

(IT) the amount of the nonrecourse fi-
nancing with respect to such property
does not exceed 80 percent of the credit
base of such property, and

(ITT) such financing is borrowed from a
qualified person or represents a loan
from any Federal, State, or local govern-
ment or instrumentality thereof, or is
guaranteed by any Federal, State, or
local government.

Such term shall not include any convert-
ible debt.

(iii) Nonrecourse financing

For purposes of this subparagraph, the
term ‘‘nonrecourse financing’’ includes—
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(I) any amount with respect to which
the taxpayer is protected against loss
through guarantees, stop-loss agree-
ments, or other similar arrangements,
and

(IT) except to the extent provided in
regulations, any amount borrowed from
a person who has an interest (other than
as a creditor) in the activity in which
the property is used or from a related
person to a person (other than the tax-
payer) having such an interest.

In the case of amounts borrowed by a cor-
poration from a shareholder, subclause (II)
shall not apply to an interest as a share-
holder.

(iv) Qualified person

For purposes of this paragraph, the term
“‘qualified person’” means any person
which is actively and regularly engaged in
the business of lending money and which is
not—

(I) a related person with respect to the
taxpayer,

(IT) a person from which the taxpayer
acquired the property (or a related per-
son to such person), or

(ITI) a person who receives a fee with
respect to the taxpayer’s investment in
the property (or a related person to such
person).

(v) Related person

For purposes of this subparagraph, the
term ‘‘related person’ has the meaning
given such term by section 465(b)(3)(C). Ex-
cept as otherwise provided in regulations
prescribed by the Secretary, the deter-
mination of whether a person is a related
person shall be made as of the close of the
taxable year in which the property is
placed in service.

(E) Application to partnerships and S cor-
porations

For purposes of this paragraph and para-
graph (2)—
(i) In general

Except as otherwise provided in this sub-
paragraph, in the case of any partnership
or S corporation, the determination of
whether a partner’s or shareholder’s allo-
cable share of any financing is non-
qualified nonrecourse financing shall be
made at the partner or shareholder level.
(ii) Special rule for certain recourse financ-

ing of S corporation

A shareholder of an S corporation shall
be treated as liable for his allocable share
of any financing provided by a qualified
person to such corporation if—

(I) such financing is recourse financing

(determined at the corporate level), and

(IT) such financing is provided with re-
spect to qualified business property of
such corporation.

(iii) Qualified business property

For purposes of clause (ii), the term
“‘qualified business property’” means any
property if—
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