Page 1469

provisions of the Revenue Act of 1978, Pub. L. 95-600, to
which such amendment relates, see section 201 of Pub.
L. 96-222, set out as a note under section 32 of this title.

EFFECTIVE DATE

Pub. L. 95-600, title I, §131(c)(1), Nov. 6, 1978, 92 Stat.
2782, provided that: ‘“The amendments made by this
section [enacting this section] shall apply to taxable
years beginning after December 31, 1978.”’

ELIGIBILITY FOR PARTICIPATION IN RETIREMENT PLANS

Pub. L. 109-280, title VIII, §825, Aug. 17, 2006, 120 Stat.
999, provided that: ‘“‘An individual shall not be pre-
cluded from participating in an eligible deferred com-
pensation plan by reason of having received a distribu-
tion under section 457(e)(9) of the Internal Revenue
Code of 1986, as in effect prior to the enactment of the
Small Business Job Protection Act of 1996 [Pub. L.
104-188, Aug. 20, 1996].”

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1998

For provisions directing that if any amendments
made by subtitle D [§§1401-1465] of title I of Pub. L.
104-188 require an amendment to any plan or annuity
contract, such amendment shall not be required to be
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L.
104-188, set out as a note under section 401 of this title.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1994

For provisions directing that if any amendments
made by subtitle B [§§521-523] of title V of Pub. L.
102-318 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1994, see
section 523 of Pub. L. 102-318, set out as a note under
section 401 of this title.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1100-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of this title.

TRANSITIONAL RULES

Pub. L. 95-600, title I, §131(c)(2), Nov. 6, 1978, 92 Stat.
2782, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that:

‘“(A) IN GENERAL.—In the case of any taxable year be-
ginning after December 31, 1978, and before January 1,
1982—

‘(i) any amount of compensation deferred under a
plan of a State providing for a deferral of compensa-
tion (other than a plan described in section 457(e)(2)
of the Internal Revenue Code of 1986 [formerly I.R.C.
1954]), and any income attributable to the amounts so
deferred, shall be includible in gross income only for
the taxable year in which such compensation or other
income is paid or otherwise made available to the
participant or other beneficiary, but

‘(i) the maximum amount of the compensation of
any one individual which may be excluded from gross
income by reason of clause (i) and by reason of sec-
tion 457(a) of such Code during any such taxable year
shall not exceed the lesser of—

“(I) $7,500, or
‘(IT) 33Ys percent of the participant’s includible
compensation.

“(B) APPLICATION OF CATCH-UP PROVISIONS IN CERTAIN
CASES.—If, in the case of any participant for any tax-
able year, all of the plans are eligible State deferred

TITLE 26—INTERNAL REVENUE CODE

§457A

compensation plans, then clause (ii) of subparagraph
(A) of this paragraph shall be applied with the modi-
fication provided by paragraph (3) of section 457(b) of
such Code.

“(C) APPLICATIONS OF CERTAIN COORDINATION PROVI-
SIONS.—In applying clause (ii) of subparagraph (A) of
this paragraph and section 403(b)(2)(A)(ii) of such Code,
rules similar to the rules of section 457(c)(2) of such
Code shall apply.

‘(D) MEANING OF TERMS.—Except as otherwise pro-
vided in this paragraph, terms used in this paragraph
shall have the same meaning as when used in section
457 of such Code.”

DEFERRED COMPENSATION PLANS FOR STATE JUDGES

Pub. L. 95-600, title I, §131(c)(3), as added by Pub. L.
97-248, title II, §252, Sept. 3, 1982, 96 Stat. 532, and
amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100 Stat.
2095, provided that:

‘“(A) IN GENERAL.—The amendments made by this sec-
tion [enacting this section and provisions set out as
notes under this section] shall not apply to any quali-
fied State judicial plan.

‘“(B) QUALIFIED STATE JUDICIAL PLAN.—For purposes of
subparagraph (A), the term ‘qualified State judicial
plan’ means any retirement plan of a State for the ex-
clusive benefit of judges or their beneficiaries if—

‘(i) such plan has been continuously in existence
since December 31, 1978,

¢(i1) under such plan, all judges eligible to benefit
under the plan—

“(I) are required to participate, and

“(II) are required to contribute the same fixed
percentage of their basic or regular rate of com-
pensation as judge,

‘“(iii) under such plan, no judge has an option as to
contributions or benefits the exercise of which would
affect the amount of includible compensation,

‘“(iv) the retirement payments of a judge under the
plan are a percentage of the compensation of judges
of that State holding similar positions, and

‘“(v) the plan during any year does not pay benefits
with respect to any participant which exceed the lim-
itations of section 415(b) of the Internal Revenue
Code of 1986 [formerly I.R.C. 1954].”

§457A. Nonqualified deferred compensation from
certain tax indifferent parties

(a) In general

Any compensation which is deferred under a
nonqualified deferred compensation plan of a
nonqualified entity shall be includible in gross
income when there is no substantial risk of for-
feiture of the rights to such compensation.

(b) Nonqualified entity

For purposes of this section, the term ‘‘non-
qualified entity’’ means—
(1) any foreign corporation unless substan-
tially all of its income is—

(A) effectively connected with the conduct
of a trade or business in the United States,
or

(B) subject to a comprehensive foreign in-
come tax, and

(2) any partnership unless substantially all
of its income is allocated to persons other
than—

(A) foreign persons with respect to whom
such income is not subject to a comprehen-
sive foreign income tax, and

(B) organizations which are exempt from
tax under this title.

(c) Determinability of amounts of compensation
(1) In general

If the amount of any compensation is not de-
terminable at the time that such compensa-
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tion is otherwise includible in gross income
under subsection (a)—
(A) such amount shall be so includible in
gross income when determinable, and
(B) the tax imposed under this chapter for
the taxable year in which such compensa-
tion is includible in gross income shall be in-
creased by the sum of—
(i) the amount of interest determined
under paragraph (2), and
(ii) an amount equal to 20 percent of the
amount of such compensation.

(2) Interest

For purposes of paragraph (1)(B)(i), the in-
terest determined under this paragraph for
any taxable year is the amount of interest at
the underpayment rate under section 6621 plus
1 percentage point on the underpayments that
would have occurred had the deferred com-
pensation been includible in gross income for
the taxable year in which first deferred or, if
later, the first taxable year in which such de-
ferred compensation is not subject to a sub-
stantial risk of forfeiture.

(d) Other definitions and special rules
For purposes of this section—
(1) Substantial risk of forfeiture
(A) In general

The rights of a person to compensation
shall be treated as subject to a substantial
risk of forfeiture only if such person’s rights
to such compensation are conditioned upon
the future performance of substantial serv-
ices by any individual.

(B) Exception for compensation based on
gain recognized on an investment asset

(i) In general

To the extent provided in regulations
prescribed by the Secretary, if compensa-
tion is determined solely by reference to
the amount of gain recognized on the dis-
position of an investment asset, such com-
pensation shall be treated as subject to a
substantial risk of forfeiture until the date
of such disposition.

(ii) Investment asset

For purposes of clause (i), the term ‘‘in-
vestment asset’” means any single asset
(other than an investment fund or similar
entity)—

(I) acquired directly by an investment
fund or similar entity,

(IT) with respect to which such entity
does not (nor does any person related to
such entity) participate in the active
management of such asset (or if such
asset is an interest in an entity, in the
active management of the activities of
such entity), and

(ITIT) substantially all of any gain on
the disposition of which (other than such
deferred compensation) is allocated to
investors in such entity.

(iii) Coordination with special rule

Paragraph (3)(B) shall not apply to any
compensation to which clause (i) applies.
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(2) Comprehensive foreign income tax

The term ‘‘comprehensive foreign income
tax’’ means, with respect to any foreign per-
son, the income tax of a foreign country if—

(A) such person is eligible for the benefits
of a comprehensive income tax treaty be-
tween such foreign country and the United

States, or

(B) such person demonstrates to the satis-
faction of the Secretary that such foreign
country has a comprehensive income tax.

(3) Nonqualified deferred compensation plan

(A) In general

The term ‘‘nonqualified deferred com-
pensation plan’ has the meaning given such
term under section 409A(d), except that such
term shall include any plan that provides a
right to compensation based on the appre-
ciation in value of a specified number of eq-
uity units of the service recipient.

(B) Exception

Compensation shall not be treated as de-
ferred for purposes of this section if the serv-
ice provider receives payment of such com-
pensation not later than 12 months after the
end of the taxable year of the service recipi-
ent during which the right to the payment of
such compensation is no longer subject to a
substantial risk of forfeiture.

(4) Exception for certain compensation with
respect to effectively connected income

In the case of a foreign corporation with in-
come which is taxable under section 882, this
section shall not apply to compensation
which, had such compensation been paid in
cash on the date that such compensation
ceased to be subject to a substantial risk of
forfeiture, would have been deductible by such
foreign corporation against such income.

(5) Application of rules

Rules similar to the rules of paragraphs (5)
and (6) of section 409A(d) shall apply.

(e) Regulations

The Secretary shall prescribe such regulations
as may be necessary or appropriate to carry out
the purposes of this section, including regula-
tions disregarding a substantial risk of forfeit-
ure in cases where necessary to carry out the
purposes of this section.

(Added Pub. L. 110-343, div. C, title VIII, §801(a),
Oct. 3, 2008, 122 Stat. 3929; amended Pub. L.
115-141, div. U, title IV, §401(a)(113), Mar. 23, 2018,
132 Stat. 1189.)

AMENDMENTS

2018—Subsec. (d)(4). Pub. L. 115-141 substituted ‘‘case
of a foreign” for ‘‘case a foreign’ and ‘‘been paid” for
‘“‘had been paid”.

EFFECTIVE DATE

Pub. L. 110-343, div. C, title VIII, §801(d), Oct. 3, 2008,
122 Stat. 3931, provided that:

‘(1) IN GENERAL.—Except as otherwise provided in
this subsection, the amendments made by this section
[enacting this section and amending section 26 of this
title] shall apply to amounts deferred which are attrib-
utable to services performed after December 31, 2008.

““(2) APPLICATION TO EXISTING DEFERRALS.—In the case
of any amount deferred to which the amendments made
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by this section do not apply solely by reason of the fact
that the amount is attributable to services performed
before January 1, 2009, to the extent such amount is not
includible in gross income in a taxable year beginning
before 2018, such amounts shall be includible in gross
income in the later of—
‘“(A) the last taxable year beginning before 2018, or
‘“(B) the taxable year in which there is no substan-
tial risk of forfeiture of the rights to such compensa-
tion (determined in the same manner as determined
for purposes of section 457A of the Internal Revenue

Code of 1986, as added by this section).

‘(3) ACCELERATED PAYMENTS.—No later than 120 days
after the date of the enactment of this Act [Oct. 3,
2008], the Secretary shall issue guidance providing a
limited period of time during which a nonqualified de-
ferred compensation arrangement attributable to serv-
ices performed on or before December 31, 2008, may,
without violating the requirements of section 409A(a)
of the Internal Revenue Code of 1986, be amended to
conform the date of distribution to the date the
amounts are required to be included in income.

‘“(4) CERTAIN BACK-TO-BACK ARRANGEMENTS.—If the
taxpayer is also a service recipient and maintains one
or more nonqualified deferred compensation arrange-
ments for its service providers under which any amount
is attributable to services performed on or before De-
cember 31, 2008, the guidance issued under paragraph (4)
shall permit such arrangements to be amended to con-
form the dates of distribution under such arrangement
to the date amounts are required to be included in the
income of such taxpayer under this subsection.

() ACCELERATED PAYMENT NOT TREATED AS MATERIAL
MODIFICATION.—Any amendment to a nonqualified de-
ferred compensation arrangement made pursuant to
paragraph (4) or (5) shall not be treated as a material
modification of the arrangement for purposes of section
409A of the Internal Revenue Code of 1986.”

§458. Magazines, paperbacks, and records re-
turned after the close of the taxable year

(a) Exclusion from gross income

A taxpayer who is on an accrual method of ac-
counting may elect not to include in the gross
income for the taxable year the income attrib-
utable to the qualified sale of any magazine, pa-
perback, or record which is returned to the tax-
payer before the close of the merchandise return
period.

(b) Definitions and special rules
For purposes of this section—
(1) Magazine

The term ‘‘magazine’ includes any other pe-
riodical.

(2) Paperback

The term ‘‘paperback’” means any book
which has a flexible outer cover and the pages
of which are affixed directly to such outer
cover. Such term does not include a magazine.

(3) Record

The term ‘‘record” means a disc, tape, or
similar object on which musical, spoken, or
other sounds are recorded.

(4) Separate application with respect to maga-
zines, paperbacks, and records

If a taxpayer makes qualified sales of more
than one category of merchandise in connec-
tion with the same trade or business, this sec-
tion shall be applied as if the qualified sales of
each such category were made in connection
with a separate trade or business. For pur-
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poses of the preceding sentence, magazines,
paperbacks, and records shall each be treated
as a separate category of merchandise.

(5) Qualified sale

A sale of a magazine, paperback, or record is
a qualified sale if—

(A) at the time of sale, the taxpayer has a
legal obligation to adjust the sales price of
such magazine, paperback, or record if it is
not resold, and

(B) the sales price of such magazine, paper-
back, or record is adjusted by the taxpayer
because of a failure to resell it.

(6) Amount excluded

The amount excluded under this section
with respect to any qualified sale shall be the
lesser of—

(A) the amount covered by the legal obli-
gation described in paragraph (5)(A), or

(B) the amount of the adjustment agreed
to by the taxpayer before the close of the
merchandise return period.

(7) Merchandise return period

(A) Except as provided in subparagraph
(B), the term ‘‘merchandise return period”
means, with respect to any taxable year—

(i) in the case of magazines, the period of

2 months and 15 days first occurring after

the close of taxable year, or

(ii) in the case of paperbacks and
records, the period of 4 months and 15 days
first occurring after the close of the tax-
able year.

(B) The taxpayer may select a shorter pe-
riod than the applicable period set forth in
subparagraph (A).

(C) Any change in the merchandise return
period shall be treated as a change in the
method of accounting.

(8) Certain evidence may be substituted for
physical return of merchandise

Under regulations prescribed by the Sec-
retary, the taxpayer may substitute, for the
physical return of magazines, paperbacks, or
records required by subsection (a), certifi-
cation or other evidence that the magazine,
paperback, or record has not been resold and
will not be resold if such evidence—

(A) is in the possession of the taxpayer at
the close of the merchandise return period,
and

(B) is satisfactory to the Secretary.

(9) Repurchase by the taxpayer not treated as
resale

A repurchase by the taxpayer shall be treat-
ed as an adjustment of the sales price rather
than as a resale.

(c) Qualified sales to which section applies
(1) Election of benefits

This section shall apply to qualified sales of
magazines, paperbacks, or records, as the case
may be, if and only if the taxpayer makes an
election under this section with respect to the
trade or business in connection with which
such sales are made. An election under this
section may be made without the consent of
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