
Page 3836 TITLE 26—INTERNAL REVENUE CODE § 7871 

Sec. 

7873. Income derived by Indians from exercise of 
fishing rights. 

7874. Rules relating to expatriated entities and 
their foreign parents. 

AMENDMENTS 

2004—Pub. L. 108–357, title VIII, § 801(b), Oct. 22, 2004, 
118 Stat. 1566, added item 7874. 

1988—Pub. L. 100–647, title III, § 3041(b), Nov. 10, 1988, 
102 Stat. 3641, added item 7873. 

1984—Pub. L. 98–369, div. A, title I, § 172(b), July 18, 
1984, 98 Stat. 703, added item 7872. 

§ 7871. Indian tribal governments treated as 
States for certain purposes 

(a) General rule 

An Indian tribal government shall be treated 
as a State— 

(1) for purposes of determining whether and 
in what amount any contribution or transfer 
to or for the use of such government (or a po-
litical subdivision thereof) is deductible 
under— 

(A) section 170 (relating to income tax de-
duction for charitable, etc., contributions 
and gifts), 

(B) sections 2055 and 2106(a)(2) (relating to 
estate tax deduction for transfers of public, 
charitable, and religious uses), or 

(C) section 2522 (relating to gift tax deduc-
tion for charitable and similar gifts); 

(2) subject to subsection (b), for purposes of 
any exemption from, credit or refund of, or 
payment with respect to, an excise tax im-
posed by— 

(A) chapter 31 (relating to tax on special 
fuels), 

(B) chapter 32 (relating to manufacturers 
excise taxes), 

(C) subchapter B of chapter 33 (relating to 
communications excise tax), or 

(D) subchapter D of chapter 36 (relating to 
tax on use of certain highway vehicles); 

(3) for purposes of section 164 (relating to de-
duction for taxes); 

(4) subject to subsection (c), for purposes of 
section 103 (relating to State and local bonds); 

(5) for purposes of section 511(a)(2)(B) (relat-
ing to the taxation of colleges and universities 
which are agencies or instrumentalities of 
governments or their political subdivisions); 

(6) for purposes of— 
(A) section 105(e) (relating to accident and 

health plans), 
(B) section 403(b)(1)(A)(ii) (relating to the 

taxation of contributions of certain employ-
ers for employee annuities), and 

(C) section 454(b)(2) (relating to discount 
obligations); and 

(7) for purposes of— 
(A) chapter 41 (relating to tax on excess 

expenditures to influence legislation), and 
(B) subchapter A of chapter 42 (relating to 

private foundations). 

(b) Additional requirements for excise tax ex-
emptions 

Paragraph (2) of subsection (a) shall apply 
with respect to any transaction only if, in addi-
tion to any other requirement of this title appli-

cable to similar transactions involving a State 
or political subdivision thereof, the transaction 
involves the exercise of an essential govern-
mental function of the Indian tribal govern-
ment. 

(c) Additional requirements for tax-exempt 
bonds 

(1) In general 

Subsection (a) of section 103 shall apply to 
any obligation (not described in paragraph (2)) 
issued by an Indian tribal government (or sub-
division thereof) only if such obligation is part 
of an issue substantially all of the proceeds of 
which are to be used in the exercise of any es-
sential governmental function. 

(2) No exemption for private activity bonds 

Except as provided in paragraph (3), sub-
section (a) of section 103 shall not apply to any 
private activity bond (as defined in section 
141(a)) issued by an Indian tribal government 
(or subdivision thereof). 

(3) Exception for certain private activity bonds 

(A) In general 

In the case of an obligation to which this 
paragraph applies— 

(i) paragraph (2) shall not apply, 
(ii) such obligation shall be treated for 

purposes of this title as a qualified small 
issue bond, and 

(iii) section 146 shall not apply. 

(B) Obligations to which paragraph applies 

This paragraph shall apply to any obliga-
tion issued as part of an issue if— 

(i) 95 percent or more of the net proceeds 
of the issue are to be used for the acquisi-
tion, construction, reconstruction, or im-
provement of property which is of a char-
acter subject to the allowance for depre-
ciation and which is part of a manufactur-
ing facility (as defined in section 
144(a)(12)(C)), 

(ii) such issue is issued by an Indian trib-
al government or a subdivision thereof, 

(iii) 95 percent or more of the net pro-
ceeds of the issue are to be used to finance 
property which— 

(I) is to be located on land which, 
throughout the 5-year period ending on 
the date of issuance of such issue, is part 
of the qualified Indian lands of the is-
suer, and 

(II) is to be owned and operated by 
such issuer, 

(iv) such obligation would not be a pri-
vate activity bond without regard to sub-
paragraph (C), 

(v) it is reasonably expected (at the time 
of issuance of the issue) that the employ-
ment requirement of subparagraph (D)(i) 
will be met with respect to the facility to 
be financed by the net proceeds of the 
issue, and 

(vi) no principal user of such facility will 
be a person (or group of persons) described 
in section 144(a)(6)(B). 

For purposes of clause (iii), section 150(a)(5) 
shall apply. 
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