§2245

F.2d 857, 862, in which Miller, J., notes that ‘“‘petitions
for the writ are used not only as they should be to pro-
tect unfortunate persons against miscarriages of jus-
tice, but also as a device for harassing court, custodial,
and enforcement officers with a multiplicity of repeti-
tious, meritless requests for relief. The most extreme
example is that of a person who, between July 1, 1939,
and April 1944 presented in the District Court 50 peti-
tions for writs of habeas corpus; another person has
presented 27 petitions; a third, 24; a fourth, 22; a fifth,
20. One hundred nineteen persons have presented 597 pe-
titions—an average of 5.”

SENATE REVISION AMENDMENTS

Section amended to modify original language which
denied Federal judges power to entertain application
for writ where legality of detention had been deter-
mined on prior application and later application pre-
sented no new grounds, and to omit reference to rehear-
ing in section catch line and original provision author-
izing hearing judge to grant rehearing. 80th Congress,
Senate Report No. 1559, Amendment No. 45.

AMENDMENTS

1996—Subsec. (a). Pub. L. 104-132, §106(a), substituted
‘., except as provided in section 2255.”” for ‘‘and the pe-
tition presents no new ground not heretofore presented
and determined, and the judge or court is satisfied that
the ends of justice will not be served by such inquiry.”’

Subsec. (b). Pub. L. 104-132, §106(b), amended subsec.
(b) generally. Prior to amendment, subsec. (b) read as
follows: ‘“When after an evidentiary hearing on the
merits of a material factual issue, or after a hearing on
the merits of an issue of law, a person in custody pursu-
ant to the judgment of a State court has been denied
by a court of the United States or a justice or judge of
the United States release from custody or other remedy
on an application for a writ of habeas corpus, a subse-
quent application for a writ of habeas corpus in behalf
of such person need not be entertained by a court of the
United States or a justice or judge of the United States
unless the application alleges and is predicated on a
factual or other ground not adjudicated on the hearing
of the earlier application for the writ, and unless the
court, justice, or judge is satisfied that the applicant
has not on the earlier application deliberately withheld
the newly asserted ground or otherwise abused the
writ.”

Subsec. (d). Pub. L. 104-132, §101, added subsec. (d).

1966—Pub. L. 89-711 designated existing provisions as
subsec. (a), struck out provision making the sub-
section’s terms applicable to applications seeking in-
quiry into detention of persons detained pursuant to
judgments of State courts, and added subsecs. (b) and
(©).

§2245. Certificate of trial judge admissible in evi-
dence

On the hearing of an application for a writ of
habeas corpus to inquire into the legality of the
detention of a person pursuant to a judgment
the certificate of the judge who presided at the
trial resulting in the judgment, setting forth the
facts occurring at the trial, shall be admissible
in evidence. Copies of the certificate shall be
filed with the court in which the application is
pending and in the court in which the trial took
place.

(June 25, 1948, ch. 646, 62 Stat. 966.)

HISTORICAL AND REVISION NOTES

This section makes no substantive change in existing
law. It is derived from H.R. 4232 introduced in the first
session of the Seventy-ninth Congress by Chairman
Sumners of the House Committee on the Judiciary. It
clarifies existing law and promotes uniform procedure.

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE
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§ 2246. Evidence; depositions; affidavits

On application for a writ of habeas corpus, evi-
dence may be taken orally or by deposition, or,
in the discretion of the judge, by affidavit. If af-
fidavits are admitted any party shall have the
right to propound written interrogatories to the
affiants, or to file answering affidavits.

(June 25, 1948, ch. 646, 62 Stat. 966.)
HISTORICAL AND REVISION NOTES

This section is derived from H.R. 4232 introduced in
the first session of the Seventy-ninth Congress by
Chairman Sumners of the House Committee on the Ju-
diciary. It clarifies existing practice without substan-
tial change.

§2247. Documentary evidence

On application for a writ of habeas corpus doc-
umentary evidence, transcripts of proceedings
upon arraignment, plea and sentence and a tran-
script of the oral testimony introduced on any
previous similar application by or in behalf of
the same petitioner, shall be admissible in evi-
dence.

(June 25, 1948, ch. 646, 62 Stat. 966.)
HISTORICAL AND REVISION NOTES

Derived from H.R. 4232, Seventy-ninth Congress, first
session. It is declaratory of existing law and practice.

§ 2248. Return or answer; conclusiveness

The allegations of a return to the writ of ha-
beas corpus or of an answer to an order to show
cause in a habeas corpus proceeding, if not tra-
versed, shall be accepted as true except to the
extent that the judge finds from the evidence
that they are not true.

(June 25, 1948, ch. 646, 62 Stat. 966.)
HISTORICAL AND REVISION NOTES

Derived from H.R. 4232, Seventy-ninth Congress, first
session. At common law the return was conclusive and
could not be controverted but it is now almost univer-
sally held that the return is not conclusive of the facts
alleged therein. 39 C.J.S. pp. 664-666, §§98, 99.

§2249. Certified copies of indictment, plea and
judgment; duty of respondent

On application for a writ of habeas corpus to
inquire into the detention of any person pursu-
ant to a judgment of a court of the United
States, the respondent shall promptly file with
the court certified copies of the indictment, plea
of petitioner and the judgment, or such of them
as may be material to the questions raised, if
the petitioner fails to attach them to his peti-
tion, and same shall be attached to the return to
the writ, or to the answer to the order to show
cause.

(June 25, 1948, ch. 646, 62 Stat. 966.)
HISTORICAL AND REVISION NOTES

Derived from H.R. 4232, Seventy-ninth Congress, first
session. It conforms to the prevailing practice in ha-
beas corpus proceedings.

§ 2250. Indigent petitioner entitled to documents
without cost

If on any application for a writ of habeas cor-
pus an order has been made permitting the peti-
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