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2020, see section 7604(c) of Pub. L. 116-92, set out as a
note under section 2611 of this title.

EFFECTIVE DATE

Section effective 6 months after Feb. 5, 1993, except
that, in the case of collective bargaining agreements in
effect on that effective date, section applicable on the
earlier of (1) the date of termination of such agree-
ment, or (2) the date that occurs 12 months after Feb.
5, 1993, see section 405(b) of Pub. L. 103-3, set out as a
note under section 2601 of this title.

CLARIFICATION FOR MEMBERS OF THE NATIONAL GUARD
AND RESERVES: GAO AND LIBRARY OF CONGRESS EM-
PLOYEES

Pub. L. 116-92, div. F, title LXXVI, §7605(c), Dec. 20,
2019, 133 Stat. 2308, provided that: ‘“‘For purposes of de-
termining the eligibility of an employee of the Govern-
ment Accountability Office or Library of Congress who
is a member of the National Guard or Reserves to take
leave under section 102(a) of the Family and Medical
Leave Act of 1993 [29 U.S.C. 2612(a)], any service by such
employee on active duty (as defined in section 101(14) of
such Act [29 U.S.C. 2611(14)]) shall be counted as time
during which such employee has been employed for pur-
poses of section 101(2)(A) of such Act [29 U.S.C.
2611(2)(A)].”

§2613. Certification
(a) In general

An employer may require that a request for
leave under subparagraph (C) or (D) of paragraph
(1) or paragraph (3) of section 2612(a) of this title
be supported by a certification issued by the
health care provider of the eligible employee or
of the son, daughter, spouse, or parent of the
employee, or of the next of kin of an individual
in the case of leave taken under such paragraph
(3), as appropriate. The employee shall provide,
in a timely manner, a copy of such certification
to the employer.

(b) Sufficient certification

Certification provided under subsection (a)
shall be sufficient if it states—

(1) the date on which the serious health con-
dition commenced;

(2) the probable duration of the condition;

(3) the appropriate medical facts within the
knowledge of the health care provider regard-
ing the condition;

(4)(A) for purposes of leave under section
2612(a)(1)(C) of this title, a statement that the
eligible employee is needed to care for the son,
daughter, spouse, or parent and an estimate of
the amount of time that such employee is
needed to care for the son, daughter, spouse,
or parent; and

(B) for purposes of leave under section
2612(a)(1)(D) of this title, a statement that the
employee is unable to perform the functions of
the position of the employee;

(6) in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, for planned medical treatment, the dates
on which such treatment is expected to be
given and the duration of such treatment;

(6) in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, under section 2612(a)(1)(D) of this title, a
statement of the medical necessity for the
intermittent leave or leave on a reduced leave
schedule, and the expected duration of the
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intermittent leave or reduced leave schedule;
and

(7) in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, under section 2612(a)(1)(C) of this title, a
statement that the employee’s intermittent
leave or leave on a reduced leave schedule is
necessary for the care of the son, daughter,
parent, or spouse who has a serious health
condition, or will assist in their recovery, and
the expected duration and schedule of the
intermittent leave or reduced leave schedule.

(c) Second opinion

(1) In general

In any case in which the employer has rea-
son to doubt the validity of the certification
provided under subsection (a) for leave under
subparagraph (C) or (D) of section 2612(a)(1) of
this title, the employer may require, at the
expense of the employer, that the eligible em-
ployee obtain the opinion of a second health
care provider designated or approved by the
employer concerning any information certified
under subsection (b) for such leave.

(2) Limitation

A health care provider designated or ap-
proved under paragraph (1) shall not be em-
ployed on a regular basis by the employer.

(d) Resolution of conflicting opinions
(1) In general

In any case in which the second opinion de-
scribed in subsection (c¢) differs from the opin-
ion in the original certification provided under
subsection (a), the employer may require, at
the expense of the employer, that the em-
ployee obtain the opinion of a third health
care provider designated or approved jointly
by the employer and the employee concerning
the information certified under subsection (b).
(2) Finality

The opinion of the third health care provider
concerning the information certified under
subsection (b) shall be considered to be final
and shall be binding on the employer and the
employee.

(e) Subsequent recertification

The employer may require that the eligible
employee obtain subsequent recertifications on
a reasonable basis.

(f) Certification related to covered active duty or
call to covered active duty

An employer may require that a request for
leave under section 2612(a)(1)(E) of this title be
supported by a certification issued at such time
and in such manner as the Secretary may by
regulation prescribe. If the Secretary issues a
regulation requiring such certification, the em-
ployee shall provide, in a timely manner, a copy
of such certification to the employer.

(Pub. L. 103-3, title I, §103, Feb. 5, 1993, 107 Stat.
11; Pub. L. 110-181, div. A, title V, §585(a)(3)(E),
Jan. 28, 2008, 122 Stat. 130; Pub. L. 111-84, div. A,
title V, §565(a)(1)(C), Oct. 28, 2009, 123 Stat. 2310.)

AMENDMENTS

2009—Subsec. (f). Pub. L. 111-84 substituted ‘‘covered
active duty” for ‘‘active duty’ in two places in head-
ing.
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2008—Subsec. (a). Pub. L. 110-181, §585(a)(3)(E)(i), sub-
stituted ‘‘paragraph (1) or paragraph (3) of section
2612(a)” for ‘‘section 2612(a)(1)”’ and inserted ‘‘or of the
next of kin of an individual in the case of leave taken
under such paragraph (3),” after ‘‘parent of the em-
ployee,”.

Subsec. (f). Pub. L. 110-181, §585(a)(3)(E)(ii), added
subsec. (f).

EFFECTIVE DATE

Section effective 6 months after Feb. 5, 1993, except
that, in the case of collective bargaining agreements in
effect on that effective date, section applicable on the
earlier of (1) the date of termination of such agree-
ment, or (2) the date that occurs 12 months after Feb.
5, 1993, see section 405(b) of Pub. L. 103-3, set out as a
note under section 2601 of this title.

§2614. Employment and benefits protection

(a) Restoration to position
(1) In general

Except as provided in subsection (b), any eli-
gible employee who takes leave under section
2612 of this title for the intended purpose of
the leave shall be entitled, on return from
such leave—

(A) to be restored by the employer to the
position of employment held by the em-
ployee when the leave commenced; or

(B) to be restored to an equivalent position
with equivalent employment benefits, pay,
and other terms and conditions of employ-
ment.

(2) Loss of benefits

The taking of leave under section 2612 of this
title shall not result in the loss of any employ-
ment benefit accrued prior to the date on
which the leave commenced.

(3) Limitations

Nothing in this section shall be construed to
entitle any restored employee to—

(A) the accrual of any seniority or employ-
ment benefits during any period of leave; or

(B) any right, benefit, or position of em-
ployment other than any right, benefit, or
position to which the employee would have
been entitled had the employee not taken
the leave.

(4) Certification

As a condition of restoration under para-
graph (1) for an employee who has taken leave
under section 2612(a)(1)(D) of this title, the
employer may have a uniformly applied prac-
tice or policy that requires each such em-
ployee to receive certification from the health
care provider of the employee that the em-
ployee is able to resume work, except that
nothing in this paragraph shall supersede a
valid State or local law or a collective bar-
gaining agreement that governs the return to
work of such employees.

(5) Construction

Nothing in this subsection shall be con-
strued to prohibit an employer from requiring
an employee on leave under section 2612 of this
title to report periodically to the employer on
the status and intention of the employee to re-
turn to work.
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(b) Exemption concerning certain highly com-
pensated employees

(1) Denial of restoration

An employer may deny restoration under
subsection (a) to any eligible employee de-
scribed in paragraph (2) if—

(A) such denial is necessary to prevent
substantial and grievous economic injury to
the operations of the employer;

(B) the employer notifies the employee of
the intent of the employer to deny restora-
tion on such basis at the time the employer
determines that such injury would occur;
and

(C) in any case in which the leave has com-
menced, the employee elects not to return to
employment after receiving such notice.

(2) Affected employees

An eligible employee described in paragraph
(1) is a salaried eligible employee who is
among the highest paid 10 percent of the em-
ployees employed by the employer within 75
miles of the facility at which the employee is
employed.

(c) Maintenance of health benefits
(1) Coverage

Except as provided in paragraph (2), during
any period that an eligible employee takes
leave under section 2612 of this title, the em-
ployer shall maintain coverage under any
“‘group health plan” (as defined in section
5000(b)(1) of title 26) for the duration of such
leave at the level and under the conditions
coverage would have been provided if the em-
ployee had continued in employment continu-
ously for the duration of such leave.

(2) Failure to return from leave

The employer may recover the premium
that the employer paid for maintaining cov-
erage for the employee under such group
health plan during any period of unpaid leave
under section 2612 of this title if—

(A) the employee fails to return from leave
under section 2612 of this title after the pe-
riod of leave to which the employee is enti-
tled has expired; and

(B) the employee fails to return to work
for a reason other than—

(i) the continuation, recurrence, or onset
of a serious health condition that entitles
the employee to leave under subparagraph
(C) or (D) of section 2612(a)(1) of this title
or under section 2612(a)(3) of this title; or

(ii) other circumstances beyond the con-
trol of the employee.

(3) Certification
(A) Issuance

An employer may require that a claim
that an employee is unable to return to
work because of the continuation, recur-
rence, or onset of the serious health condi-
tion described in paragraph (2)(B)(i) be sup-
ported by—

(i) a certification issued by the health
care provider of the son, daughter, spouse,
or parent of the employee, as appropriate,
in the case of an employee unable to re-
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