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(6) the certification of worker representa-
tives.

(b) Persons entitled to notice of an agency
hearing shall be timely informed of—

(1) the time, place, and nature of the hear-
ing;

(2) the legal authority and jurisdiction under
which the hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties,
other parties to the proceeding shall give
prompt notice of issues controverted in fact or
law; and in other instances agencies may by rule
require responsive pleading. In fixing the time
and place for hearings, due regard shall be had
for the convenience and necessity of the parties
or their representatives.

(c) The agency shall give all interested parties
opportunity for—

(1) the submission and consideration of
facts, arguments, offers of settlement, or pro-
posals of adjustment when time, the nature of
the proceeding, and the public interest permit;
and

(2) to the extent that the parties are unable
so to determine a controversy by consent,
hearing and decision on notice and in accord-
ance with sections 556 and 557 of this title.

(d) The employee who presides at the recep-
tion of evidence pursuant to section 556 of this
title shall make the recommended decision or
initial decision required by section 557 of this
title, unless he becomes unavailable to the agen-
cy. Except to the extent required for the disposi-
tion of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in
issue, unless on notice and opportunity for all
parties to participate; or

(2) be responsible to or subject to the super-
vision or direction of an employee or agent en-
gaged in the performance of investigative or
prosecuting functions for an agency.

An employee or agent engaged in the perform-
ance of investigative or prosecuting functions
for an agency in a case may not, in that or a fac-
tually related case, participate or advise in the
decision, recommended decision, or agency re-
view pursuant to section 557 of this title, except
as witness or counsel in public proceedings. This
subsection does not apply—
(A) in determining applications for initial 1i-
censes;
(B) to proceedings involving the validity or
application of rates, facilities, or practices of
public utilities or carriers; or

(C) to the agency or a member or members
of the body comprising the agency.

(e) The agency, with like effect as in the case
of other orders, and in its sound discretion, may
issue a declaratory order to terminate a con-
troversy or remove uncertainty.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 384; Pub. L.
95-251, §2(a)(1), Mar. 27, 1978, 92 Stat. 183.)
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HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation Statutes at Large

U.S. Code

5U.8.C. 1004. June 11, 1946, ch. 324, §5, 60

Stat. 239.

In subsection (a)(2), the word ‘‘employee’ is sub-
stituted for ‘‘officer or employee of the United States”
in view of the definition of ‘‘employee’ in section 2105.

In subsection (a)(4), the word ‘‘naval’” is omitted as
included in ‘“‘military”’.

In subsection (a)(5), the word ‘‘or’ is substituted for
““and”” since the exception is applicable if any one of
the factors are involved.

In subsection (a)(6), the word ‘‘worker’’ is substituted
for ‘“‘employee’, since the latter is defined in section
2105 as meaning Federal employees.

In subsection (b), the word ‘“When”’ is substituted for
“In instances in which”.

In subsection (¢)(2), the comma after the word ‘‘hear-
ing”’ is omitted to correct an editorial error.

In subsection (d), the words ‘““The employee’” and
‘‘such an employee’ are substituted in the first two
sentences for ‘““The same officers’ and ‘‘such officers”
in view of the definition of ‘‘employee’ in section 2105.
The word ‘“‘officer’” is omitted in the third and fourth
sentences as included in ‘‘employee’ as defined in sec-
tion 2105. The prohibition in the third and fourth sen-
tences is restated in positive form. In paragraph (C) of
the last sentence, the words ‘‘in any manner’’ are omit-
ted as surplusage.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

CODIFICATION

Section 554 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2246 of Title 7, Agriculture.

AMENDMENTS

1978—Subsec. (a)(2). Pub. L. 95251 substituted
ministrative law judge” for ‘‘hearing examiner”.

§ 555. Ancillary matters

“ad-

(a) This section applies, according to the pro-
visions thereof, except as otherwise provided by
this subchapter.

(b) A person compelled to appear in person be-
fore an agency or representative thereof is enti-
tled to be accompanied, represented, and advised
by counsel or, if permitted by the agency, by
other qualified representative. A party is enti-
tled to appear in person or by or with counsel or
other duly qualified representative in an agency
proceeding. So far as the orderly conduct of pub-
lic business permits, an interested person may
appear before an agency or its responsible em-
ployees for the presentation, adjustment, or de-
termination of an issue, request, or controversy
in a proceeding, whether interlocutory, sum-
mary, or otherwise, or in connection with an
agency function. With due regard for the con-
venience and necessity of the parties or their
representatives and within a reasonable time,
each agency shall proceed to conclude a matter
presented to it. This subsection does not grant
or deny a person who is not a lawyer the right
to appear for or represent others before an agen-
cy or in an agency proceeding.

(c) Process, requirement of a report, inspec-
tion, or other investigative act or demand may
not be issued, made, or enforced except as au-
thorized by law. A person compelled to submit
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data or evidence is entitled to retain or, on pay-
ment of lawfully prescribed costs, procure a
copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may
for good cause be limited to inspection of the of-
ficial transcript of his testimony.

(d) Agency subpenas authorized by law shall be
issued to a party on request and, when required
by rules of procedure, on a statement or showing
of general relevance and reasonable scope of the
evidence sought. On contest, the court shall sus-
tain the subpena or similar process or demand
to the extent that it is found to be in accordance
with law. In a proceeding for enforcement, the
court shall issue an order requiring the appear-
ance of the witness or the production of the evi-
dence or data within a reasonable time under
penalty of punishment for contempt in case of
contumacious failure to comply.

(e) Prompt notice shall be given of the denial
in whole or in part of a written application, pe-
tition, or other request of an interested person
made in connection with any agency proceeding.
Except in affirming a prior denial or when the
denial is self-explanatory, the notice shall be ac-
companied by a brief statement of the grounds
for denial.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 385.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S8.C. 1005. June 11, 1946, ch. 324, §6, 60

Stat. 240.

In subsection (b), the words ‘‘is entitled” are sub-
stituted for ‘‘shall be accorded the right’’. The word
“officers” is omitted as included in ‘‘employees’ in
view of the definition of ‘‘employee’ in section 2105.
The words ‘“With due regard for the convenience and
necessity of the parties or their representatives and
within a reasonable time’ are substituted for ‘‘with
reasonable dispatch’ and ‘‘except that due regard shall
be had for the convenience and necessity of the parties
or their representatives’. The prohibition in the last
sentence is restated in positive form and the words
“This subsection does not’ are substituted for ‘‘Noth-
ing herein shall be construed either to”’.

In subsection (c), the words ‘‘in any manner or for
any purpose’’ are omitted as surplusage.

In subsection (e), the word ‘‘brief’” is substituted for
‘“‘simple”. The words ‘‘of the grounds for denial” are
substituted for ‘‘of procedural or other grounds’ for
clarity.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

CODIFICATION

Section 555 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2247 of Title 7, Agriculture.

§556. Hearings; presiding employees; powers and
duties; burden of proof; evidence; record as
basis of decision

(a) This section applies, according to the pro-
visions thereof, to hearings required by section
5563 or 554 of this title to be conducted in accord-
ance with this section.

(b) There shall preside at the taking of evi-
dence—

(1) the agency;
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(2) one or more members of the body which
comprises the agency; or

(3) one or more administrative law judges
appointed under section 3105 of this title.

This subchapter does not supersede the conduct
of specified classes of proceedings, in whole or in
part, by or before boards or other employees spe-
cially provided for by or designated under stat-
ute. The functions of presiding employees and of
employees participating in decisions in accord-
ance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or
participating employee may at any time dis-
qualify himself. On the filing in good faith of a
timely and sufficient affidavit of personal bias
or other disqualification of a presiding or par-
ticipating employee, the agency shall determine
the matter as a part of the record and decision
in the case.

(c) Subject to published rules of the agency
and within its powers, employees presiding at
hearings may—

(1) administer oaths and affirmations;

(2) issue subpenas authorized by law;

(3) rule on offers of proof and receive rel-
evant evidence;

(4) take depositions or have depositions
taken when the ends of justice would be
served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or
simplification of the issues by consent of the
parties or by the use of alternative means of
dispute resolution as provided in subchapter
IV of this chapter;

(7) inform the parties as to the availability
of one or more alternative means of dispute
resolution, and encourage use of such meth-
ods;

(8) require the attendance at any conference
held pursuant to paragraph (6) of at least one
representative of each party who has author-
ity to negotiate concerning resolution of is-
sues in controversy;

(9) dispose of procedural requests or similar
matters;

(10) make or recommend decisions in accord-
ance with section 557 of this title; and

(11) take other action authorized by agency
rule consistent with this subchapter.

(d) Except as otherwise provided by statute,
the proponent of a rule or order has the burden
of proof. Any oral or documentary evidence may
be received, but the agency as a matter of policy
shall provide for the exclusion of irrelevant, im-
material, or unduly repetitious evidence. A
sanction may not be imposed or rule or order is-
sued except on consideration of the whole record
or those parts thereof cited by a party and sup-
ported by and in accordance with the reliable,
probative, and substantial evidence. The agency
may, to the extent consistent with the interests
of justice and the policy of the underlying stat-
utes administered by the agency, consider a vio-
lation of section 557(d) of this title sufficient
grounds for a decision adverse to a party who
has knowingly committed such violation or
knowingly caused such violation to occur. A
party is entitled to present his case or defense
by oral or documentary evidence, to submit re-
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