§1219

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of reporting
provisions in this section, see section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance, and page 188 of House
Document No. 103-7.

§1219. Public information

(a) The Special Counsel shall maintain and
make available to the public—

(1) a list of any noncriminal matters referred
to the head of an agency under section 1213(c),
together with—

(A) a copy of the information transmitted
to the head of the agency under section
1213(c)(1);

(B) any report from the agency under sec-
tion 1213(c)(1)(B) relating to the matter;

(C) if appropriate, not otherwise prohibited
by law, and consented to by the complain-
ant, any comments from the complainant
under section 1213(e)(1) relating to the mat-
ter; and

(D) the comments or recommendations of
the Special Counsel under paragraph (3) or
(4) of section 1213(e);

(2) a list of matters referred to heads of
agencies under section 1215(c)(2);

(3) a list of matters referred to heads of
agencies under subsection (e) of section 1214,
together with certifications from heads of
agencies under such subsection; and

(4) reports from heads of agencies under sec-
tion 1213(g)(1).

(b) The Special Counsel shall take steps to en-
sure that any list or report made available to
the public under this section does not contain
any information the disclosure of which is pro-
hibited by law or by Executive order requiring
that information be kept secret in the interest
of national defense or the conduct of foreign af-
fairs.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 29; Pub. L. 115-91, div. A, title X,
§1097(h)(2), Dec. 12, 2017, 131 Stat. 1624.)

AMENDMENTS

2017—Subsec. (a)(1). Pub. L. 115-91 amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
“a list of noncriminal matters referred to heads of
agencies under subsection (c¢) of section 1213, together
with reports from heads of agencies under subsection
(c)(1)(B) of such section relating to such matters;”.

SUBCHAPTER III-INDIVIDUAL RIGHT OF
ACTION IN CERTAIN REPRISAL CASES

§1221. Individual right of action in certain re-
prisal cases

(a) Subject to the provisions of subsection (b)
of this section and subsection 1214(a)(3), an em-
ployee, former employee, or applicant for em-
ployment may, with respect to any personnel
action taken, or proposed to be taken, against
such employee, former employee, or applicant
for employment, as a result of a prohibited per-
sonnel practice described in section 2302(b)(8) or
section 2302(b)(9)(A)({), (B), (C), or (D), seek cor-
rective action from the Merit Systems Protec-
tion Board.
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(b) This section may not be construed to pro-
hibit any employee, former employee, or appli-
cant for employment from seeking corrective
action from the Merit Systems Protection Board
before seeking corrective action from the Spe-
cial Counsel, if such employee, former employee,
or applicant for employment has the right to ap-
peal directly to the Board under any law, rule,
or regulation.

(c)(1) Any employee, former employee, or ap-
plicant for employment seeking corrective ac-
tion under subsection (a) may request that the
Board order a stay of the personnel action in-
volved.

(2) Any stay requested under paragraph (1)
shall be granted within 10 calendar days (exclud-
ing Saturdays, Sundays, and legal holidays)
after the date the request is made, if the Board
determines that such a stay would be appro-
priate.

(3)(A) The Board shall allow any agency which
would be subject to a stay under this subsection
to comment to the Board on such stay request.

(B) Except as provided in subparagraph (C), a
stay granted under this subsection shall remain
in effect for such period as the Board determines
to be appropriate.

(C) The Board may modify or dissolve a stay
under this subsection at any time, if the Board
determines that such a modification or dissolu-
tion is appropriate.

(d)(1) At the request of an employee, former
employee, or applicant for employment seeking
corrective action under subsection (a), the
Board shall issue a subpoena for the attendance
and testimony of any person or the production
of documentary or other evidence from any per-
son if the Board finds that the testimony or pro-
duction requested is not unduly burdensome and
appears reasonably calculated to lead to the dis-
covery of admissible evidence.

(2) A subpoena under this subsection may be
issued, and shall be enforced, in the same man-
ner as applies in the case of subpoenas under
section 1204.

(e)(1) Subject to the provisions of paragraph
(2), in any case involving an alleged prohibited
personnel practice as described under section
2302(b)(8) or section 2302(b)(9)(A)({), (B), (C), or
(D), the Board shall order such corrective action
as the Board considers appropriate if the em-
ployee, former employee, or applicant for em-
ployment has demonstrated that a disclosure or
protected activity described under section
2302(b)(8) or section 2302(b)(9(A)({E), (B), (C), or
(D) was a contributing factor in the personnel
action which was taken or is to be taken against
such employee, former employee, or applicant.
The employee may demonstrate that the disclo-
sure or protected activity was a contributing
factor in the personnel action through cir-
cumstantial evidence, such as evidence that—

(A) the official taking the personnel action
knew of the disclosure or protected activity;
and

(B) the personnel action occurred within a
period of time such that a reasonable person
could conclude that the disclosure or pro-
tected activity was a contributing factor in
the personnel action.

(2) Corrective action under paragraph (1) may
not be ordered if, after a finding that a pro-
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