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2 So in original. Subsec. (k) was enacted without a par. (2). 1 See References in Text note below. 

fect of the technological advance achieved by 
the Soviet Union as a result of the violation by 
that foreign person. 

(2) The President shall, at the time that dis-
cussions are initiated under paragraph (1), re-
port to the Congress that such discussions are 
being undertaken, and shall report to the Con-
gress the outcome of those discussions. 

(j) Other actions by the President 

Upon making a determination under sub-
section (a) or (h), the President shall— 

(1) initiate consultations with the foreign 
government with jurisdiction over the foreign 
person who committed the violation involved, 
in order to seek prompt remedial action by 
that government; 

(2) initiate discussions with the governments 
participating in the Coordinating Committee 
regarding the violation and means to ensure 
that similar violations do not occur; and 

(3) consult with and report to the Congress 
on the nature of the violation and the actions 
the President proposes to take, or has taken, 
to rectify the situation. 

(k) Damages for certain violations 

(1) In any case in which the President makes 
a determination under subsection (a), the Sec-
retary of Defense shall determine the costs of 
restoring the military preparedness of the 
United States on account of the violation in-
volved. The Secretary of Defense shall notify 
the Attorney General of his determination, and 
the Attorney General may bring an action for 
damages, in any appropriate district court of 
the United States, to recover such costs against 
the person who committed the violation, any 
person that is owned or controlled by the person 
who committed the violation, and any person 
who owns and controls the person who commit-
ted the violation. 

(3) 2 The total amount awarded in any case 
brought under paragraph (2) 2 shall be deter-
mined by the court in light of the facts and cir-
cumstances, but shall not exceed the amount of 
the net loss to the national security of the 
United States. An action under this subsection 
shall be commenced not later than 3 years after 
the violation occurs, or one year after the viola-
tion is discovered, whichever is later. 

(l) Definition 

For purposes of this section, the term ‘‘foreign 
person’’ means any person other than a United 
States person. 

(Pub. L. 96–72, § 11A, as added Pub. L. 100–418, 
title II, § 2444, Aug. 23, 1988, 102 Stat. 1366.) 

REFERENCES IN TEXT 

Section 4616 of this title, referred to in subsec. (g), 

was repealed by Pub. L. 115–232, div. A, title XVII, 

§ 1766(a), Aug. 13, 2018, 132 Stat. 2232. 

CODIFICATION 

Section was formerly classified to section 2410a of the 

former Appendix to this title prior to editorial reclassi-

fication and renumbering as this section. 

SHORT TITLE 

Pub. L. 100–418, title II, § 2441, Aug. 23, 1988, 102 Stat. 

1364, provided that: ‘‘This part [part II (§§ 2441–2447) of 

subtitle D of title II of Pub. L. 100–418, enacting this 

section, amending former sections 4604 and 4616 of this 

title and section 1864 of Title 19, Customs Duties, and 

enacting provisions formerly set out as notes under 

section 2410a of the former Appendix to this title] may 

be cited as the ‘Multilateral Export Control Enhance-

ment Amendments Act’.’’ 

§ 4612. Missile proliferation control violations 

(a) Violations by United States persons 

(1) Sanctions 

(A) If the President determines that a 
United States person knowingly— 

(i) exports, transfers, or otherwise engages 
in the trade of any item on the MTCR 
Annex, in violation of the provisions of sec-
tion 38 (22 U.S.C. 2778) or chapter 7 of the 
Arms Export Control Act [22 U.S.C. 2797 et 
seq.], section 4604 or 4605 1 of this title, or 
any regulations or orders issued under any 
such provisions, 

(ii) conspires to or attempts to engage in 
such export, transfer, or trade, or 

(iii) facilitates such export, transfer, or 
trade by any other person, 

then the President shall impose the applicable 
sanctions described in subparagraph (B). 

(B) The sanctions which apply to a United 
States person under subparagraph (A) are the 
following: 

(i) If the item on the MTCR Annex in-
volved in the export, transfer, or trade is 
missile equipment or technology within cat-
egory II of the MTCR Annex, then the Presi-
dent shall deny to such United States per-
son, for a period of 2 years, licenses for the 
transfer of missile equipment or technology 
controlled under this chapter. 

(ii) If the item on the MTCR Annex in-
volved in the export, transfer, or trade is 
missile equipment or technology within cat-
egory I of the MTCR Annex, then the Presi-
dent shall deny to such United States per-
son, for a period of not less than 2 years, all 
licenses for items the export of which is con-
trolled under this chapter. 

(2) Discretionary sanctions 

In the case of any determination referred to 
in paragraph (1), the Secretary may pursue 
any other appropriate penalties under section 
4610 1 of this title. 

(3) Waiver 

The President may waive the imposition of 
sanctions under paragraph (1) on a person with 
respect to a product or service if the President 
certifies to the Congress that— 

(A) the product or service is essential to 
the national security of the United States; 
and 

(B) such person is a sole source supplier of 
the product or service, the product or serv-
ice is not available from any alternative re-
liable supplier, and the need for the product 
or service cannot be met in a timely manner 
by improved manufacturing processes or 
technological developments. 
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(b) Transfers of missile equipment or technology 
by foreign persons 

(1) Sanctions 

(A) Subject to paragraphs (3) through (7), if 
the President determines that a foreign per-
son, after November 5, 1990, knowingly— 

(i) exports, transfers, or otherwise engages 
in the trade of any MTCR equipment or 
technology that contributes to the design, 
development, or production of missiles in a 
country that is not an MTCR adherent and 
would be, if it were United States-origin 
equipment or technology, subject to the ju-
risdiction of the United States under this 
chapter, 

(ii) conspires to or attempts to engage in 
such export, transfer, or trade, or 

(iii) facilitates such export, transfer, or 
trade by any other person, 

or if the President has made a determination 
with respect to a foreign person under section 
73(a) of the Arms Export Control Act [22 U.S.C. 
2797b(a)], then the President shall impose on 
that foreign person the applicable sanctions 
under subparagraph (B). 

(B) The sanctions which apply to a foreign 
person under subparagraph (A) are the follow-
ing: 

(i) If the item involved in the export, 
transfer, or trade is within category II of the 
MTCR Annex, then the President shall deny, 
for a period of 2 years, licenses for the trans-
fer to such foreign person of missile equip-
ment or technology the export of which is 
controlled under this chapter. 

(ii) If the item involved in the export, 
transfer, or trade is within category I of the 
MTCR Annex, then the President shall deny, 
for a period of not less than 2 years, licenses 
for the transfer to such foreign person of 
items the export of which is controlled 
under this chapter. 

(iii) If, in addition to actions taken under 
clauses (i) and (ii), the President determines 
that the export, transfer, or trade has sub-
stantially contributed to the design, devel-
opment, or production of missiles in a coun-
try that is not an MTCR adherent, then the 
President shall prohibit, for a period of not 
less than 2 years, the importation into the 
United States of products produced by that 
foreign person. 

(2) Inapplicability with respect to MTCR ad-
herents 

Paragraph (1) does not apply with respect 
to— 

(A) any export, transfer, or trading activ-
ity that is authorized by the laws of an 
MTCR adherent, if such authorization is not 
obtained by misrepresentation or fraud; or 

(B) any export, transfer, or trade of an 
item to an end user in a country that is an 
MTCR adherent. 

(3) Effect of enforcement actions by MTCR ad-
herents 

Sanctions set forth in paragraph (1) may not 
be imposed under this subsection on a person 
with respect to acts described in such para-
graph or, if such sanctions are in effect 

against a person on account of such acts, such 
sanctions shall be terminated, if an MTCR ad-
herent is taking judicial or other enforcement 
action against that person with respect to 
such acts, or that person has been found by 
the government of an MTCR adherent to be in-
nocent of wrongdoing with respect to such 
acts. 

(4) Advisory opinions 

The Secretary, in consultation with the Sec-
retary of State and the Secretary of Defense, 
may, upon the request of any person, issue an 
advisory opinion to that person as to whether 
a proposed activity by that person would sub-
ject that person to sanctions under this sub-
section. Any person who relies in good faith on 
such an advisory opinion which states that the 
proposed activity would not subject a person 
to such sanctions, and any person who there-
after engages in such activity, may not be 
made subject to such sanctions on account of 
such activity. 

(5) Waiver and report to Congress 

(A) In any case other than one in which an 
advisory opinion has been issued under para-
graph (4) stating that a proposed activity 
would not subject a person to sanctions under 
this subsection, the President may waive the 
application of paragraph (1) to a foreign per-
son if the President determines that such 
waiver is essential to the national security of 
the United States. 

(B) In the event that the President decides 
to apply the waiver described in subparagraph 
(A), the President shall so notify the Congress 
not less than 20 working days before issuing 
the waiver. Such notification shall include a 
report fully articulating the rationale and cir-
cumstances which led the President to apply 
the waiver. 

(6) Additional waiver 

The President may waive the imposition of 
sanctions under paragraph (1) on a person with 
respect to a product or service if the President 
certifies to the Congress that— 

(A) the product or service is essential to 
the national security of the United States; 
and 

(B) such person is a sole source supplier of 
the product or service, the product or serv-
ice is not available from any alternative re-
liable supplier, and the need for the product 
or service cannot be met in a timely manner 
by improved manufacturing processes or 
technological developments. 

(7) Exceptions 

The President shall not apply the sanction 
under this subsection prohibiting the importa-
tion of the products of a foreign person— 

(A) in the case of procurement of defense 
articles or defense services— 

(i) under existing contracts or sub-
contracts, including the exercise of op-
tions for production quantities to satisfy 
requirements essential to the national se-
curity of the United States; 

(ii) if the President determines that the 
person to which the sanctions would be ap-
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plied is a sole source supplier of the de-
fense articles and services, that the de-
fense articles or services are essential to 
the national security of the United States, 
and that alternative sources are not read-
ily or reasonably available; or 

(iii) if the President determines that 
such articles or services are essential to 
the national security of the United States 
under defense coproduction agreements or 
NATO Programs of Cooperation; 

(B) to products or services provided under 
contracts entered into before the date on 
which the President publishes his intention 
to impose the sanctions; or 

(C) to— 
(i) spare parts, 
(ii) component parts, but not finished 

products, essential to United States prod-
ucts or production, 

(iii) routine services and maintenance of 
products, to the extent that alternative 
sources are not readily or reasonably 
available, or 

(iv) information and technology essen-
tial to United States products or produc-
tion. 

(c) Definitions 

For purposes of this section and subsections 
(k) and (l) of section 4605 1 of this title— 

(1) the term ‘‘missile’’ means a category I 
system as defined in the MTCR Annex, and 
any other unmanned delivery system of simi-
lar capability, as well as the specially de-
signed production facilities for these systems; 

(2) the term ‘‘Missile Technology Control 
Regime’’ or ‘‘MTCR’’ means the policy state-
ment, between the United States, the United 
Kingdom, the Federal Republic of Germany, 
France, Italy, Canada, and Japan, announced 
on April 16, 1987, to restrict sensitive missile- 
relevant transfers based on the MTCR Annex, 
and any amendments thereto; 

(3) the term ‘‘MTCR adherent’’ means a 
country that participates in the MTCR or 
that, pursuant to an international understand-
ing to which the United States is a party, con-
trols MTCR equipment or technology in ac-
cordance with the criteria and standards set 
forth in the MTCR; 

(4) the term ‘‘MTCR Annex’’ means the 
Guidelines and Equipment and Technology 
Annex of the MTCR, and any amendments 
thereto; 

(5) the terms ‘‘missile equipment or tech-
nology’’ and ‘‘MTCR equipment or tech-
nology’’ mean those items listed in category I 
or category II of the MTCR Annex; 

(6) the term ‘‘foreign person’’ means any per-
son other than a United States person; 

(7)(A) the term ‘‘person’’ means a natural 
person as well as a corporation, business asso-
ciation, partnership, society, trust, any other 
nongovernmental entity, organization, or 
group, and any governmental entity operating 
as a business enterprise, and any successor of 
any such entity; and 

(B) in the case of countries where it may be 
impossible to identify a specific governmental 
entity referred to in subparagraph (A), the 
term ‘‘person’’ means— 

(i) all activities of that government relat-
ing to the development or production of any 
missile equipment or technology; and 

(ii) all activities of that government af-
fecting the development or production of 
aircraft, electronics, and space systems or 
equipment; and 

(8) the term ‘‘otherwise engaged in the trade 
of’’ means, with respect to a particular export 
or transfer, to be a freight forwarder or des-
ignated exporting agent, or a consignee or end 
user of the item to be exported or transferred. 

(Pub. L. 96–72, § 11B, as added Pub. L. 101–510, div. 
A, title XVII, § 1702(b), Nov. 5, 1990, 104 Stat. 
1741.) 

REFERENCES IN TEXT 

The Arms Export Control Act, referred to in subsec. 

(a)(1)(A)(i), is Pub. L. 90–269, Oct. 22, 1968, 82 Stat. 1320. 

Chapter 7 of the Act is classified generally to sub-

chapter VII (§ 2797 et seq.) of chapter 39 of Title 22, For-

eign Relations and Intercourse. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2751 of Title 22 and Tables. 
Sections 4605, 4606, and 4610 of this title, referred to 

in subsecs. (a)(1)(A)(i), (2) and (c), were repealed by Pub. 

L. 115–232, div. A, title XVII, § 1766(a), Aug. 13, 2018, 132 

Stat. 2232. 
This chapter, referred to in subsecs. (a)(1)(B) and 

(b)(1), was in the original ‘‘this Act’’, meaning Pub. L. 

96–72, Sept. 29, 1979, 93 Stat. 503, known as the Export 

Administration Act of 1979, which was classified prin-

cipally to this chapter, prior to repeal by Pub. L. 

115–232, div. A, title XVII, § 1766(a), Aug. 13, 2018, 132 

Stat. 2232, except for sections 11A, 11B, and 11C thereof 

(50 U.S.C. 4611, 4612, 4613). 

CODIFICATION 

Section was formerly classified to section 2410b of the 

former Appendix to this title prior to editorial reclassi-

fication and renumbering as this section. 

DELEGATION OF FUNCTIONS 

Functions of President under this section delegated 

to Secretary of Commerce, with certain exceptions, by 

section 2(b) of Ex. Ord. No. 12851, June 11, 1993, 58 F.R. 

33181, set out as a note under section 2797 of Title 22, 

Foreign Relations and Intercourse. 

POLICY ON MISSILE TECHNOLOGY CONTROL 

Pub. L. 101–510, div. A, title XVII, § 1701, Nov. 5, 1990, 

104 Stat. 1738, provided that: ‘‘It should be the policy of 

the United States to take all appropriate measures— 
‘‘(1) to discourage the proliferation, development, 

and production of the weapons, material, and tech-

nology necessary to produce or acquire missiles that 

can deliver weapons of mass destruction; 
‘‘(2) to discourage countries and private persons in 

other countries from aiding and abetting any states 

from acquiring such weapons, material, and tech-

nology; 
‘‘(3) to strengthen United States and existing 

multilateral export controls to prohibit the flow of 

materials, equipment, and technology that would as-

sist countries in acquiring the ability to produce or 

acquire missiles that can deliver weapons of mass de-

struction, including missiles, warheads and weapon-

ization technology, targeting technology, test and 

evaluation technology, and range and weapons effect 

measurement technology; and 
‘‘(4) with respect to the Missile Technology Control 

Regime (‘MTCR’) and its participating governments— 
‘‘(A) to improve enforcement and seek a common 

and stricter interpretation among MTCR members 

of MTCR principles; 
‘‘(B) to increase the number of countries that ad-

here to the MTCR; and 
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1 See References in Text note below. 

‘‘(C) to increase information sharing among 

United States agencies and among governments on 

missile technology transfer, including export li-

censing, and enforcement activities.’’ 

§ 4613. Chemical and biological weapons pro-
liferation sanctions 

(a) Imposition of sanctions 

(1) Determination by the President 

Except as provided in subsection (b)(2), the 
President shall impose both of the sanctions 
described in subsection (c) if the President de-
termines that a foreign person, on or after Oc-
tober 28, 1991, has knowingly and materially 
contributed— 

(A) through the export from the United 
States of any goods or technology that are 
subject to the jurisdiction of the United 
States under this chapter, or 

(B) through the export from any other 
country of any goods or technology that 
would be, if they were United States goods 
or technology, subject to the jurisdiction of 
the United States under this chapter, 

to the efforts by any foreign country, project, 
or entity described in paragraph (2) to use, de-
velop, produce, stockpile, or otherwise acquire 
chemical or biological weapons. 

(2) Countries, projects, or entities receiving as-
sistance 

Paragraph (1) applies in the case of— 
(A) any foreign country that the President 

determines has, at any time after January 1, 
1980— 

(i) used chemical or biological weapons 
in violation of international law; 

(ii) used lethal chemical or biological 
weapons against its own nationals; or 

(iii) made substantial preparations to en-
gage in the activities described in clause 
(i) or (ii); 

(B) any foreign country whose government 
is determined for purposes of section 4605(j) 1 
of this title to be a government that has re-
peatedly provided support for acts of inter-
national terrorism; or 

(C) any other foreign country, project, or 
entity designated by the President for pur-
poses of this section. 

(3) Persons against which sanctions are to be 
imposed 

Sanctions shall be imposed pursuant to 
paragraph (1) on— 

(A) the foreign person with respect to 
which the President makes the determina-
tion described in that paragraph; 

(B) any successor entity to that foreign 
person; 

(C) any foreign person that is a parent or 
subsidiary of that foreign person if that par-
ent or subsidiary knowingly assisted in the 
activities which were the basis of that deter-
mination; and 

(D) any foreign person that is an affiliate 
of that foreign person if that affiliate know-
ingly assisted in the activities which were 

the basis of that determination and if that 
affiliate is controlled in fact by that foreign 
person. 

(b) Consultations with and actions by foreign 
government of jurisdiction 

(1) Consultations 

If the President makes the determinations 
described in subsection (a)(1) with respect to a 
foreign person, the Congress urges the Presi-
dent to initiate consultations immediately 
with the government with primary jurisdic-
tion over that foreign person with respect to 
the imposition of sanctions pursuant to this 
section. 

(2) Actions by government of jurisdiction 

In order to pursue such consultations with 
that government, the President may delay im-
position of sanctions pursuant to this section 
for a period of up to 90 days. Following these 
consultations, the President shall impose 
sanctions unless the President determines and 
certifies to the Congress that that government 
has taken specific and effective actions, in-
cluding appropriate penalties, to terminate 
the involvement of the foreign person in the 
activities described in subsection (a)(1). The 
President may delay imposition of sanctions 
for an additional period of up to 90 days if the 
President determines and certifies to the Con-
gress that that government is in the process of 
taking the actions described in the preceding 
sentence. 

(3) Report to Congress 

The President shall report to the Congress, 
not later than 90 days after making a deter-
mination under subsection (a)(1), on the status 
of consultations with the appropriate govern-
ment under this subsection, and the basis for 
any determination under paragraph (2) of this 
subsection that such government has taken 
specific corrective actions. 

(c) Sanctions 

(1) Description of sanctions 

The sanctions to be imposed pursuant to 
subsection (a)(1) are, except as provided in 
paragraph (2) of this subsection, the following: 

(A) Procurement sanction 

The United States Government shall not 
procure, or enter into any contract for the 
procurement of, any goods or services from 
any person described in subsection (a)(3). 

(B) Import sanctions 

The importation into the United States of 
products produced by any person described 
in subsection (a)(3) shall be prohibited. 

(2) Exceptions 

The President shall not be required to apply 
or maintain sanctions under this section— 

(A) in the case of procurement of defense 
articles or defense services— 

(i) under existing contracts or sub-
contracts, including the exercise of op-
tions for production quantities to satisfy 
United States operational military re-
quirements; 

(ii) if the President determines that the 
person or other entity to which the sanc-
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