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AMENDMENTS

2021—Subsecs. (a), (b). Pub. L. 116-283, §1822(n)(1), re-
designated subsecs. (a) and (b) as section 3531(a) and (b),
respectively, of this title.

Subsec. (¢). Pub. L. 116-283, §1822(0), redesignated sub-
sec. (c) as section 3532 of this title.

Subsec. (d)(1). Pub. L. 116-283, §1822(s)(1), redesignated
par. (1) as section 3535(a) of this title.

Subsec. (d)(2). Pub. L. 116-283, §1822(r), redesignated
par. (2) as section 3534 of this title.

Subsec. (d)(3). Pub. L. 116-283, §1822(s)(1), redesignated
par. (3) as section 3535(b) of this title.

Subsec. (d)(4), (5). Pub. L. 116-283, §1822(q)(2), redesig-
nated pars. (4) and (5) as section 3533(b)(1) and (2), re-
spectively, of this title.

Subsec. (e). Pub. L. 116-283, §1822(p), redesignated sub-
sec. (e) as section 3533(a) of this title.

Subsecs. (f), (h). Pub. L. 116-283, §1822(n)(1), redesig-
nated subsecs. (f) and (h) as section 3531(c) and (d), re-
spectively, of this title.

2009—Subsec. (h). Pub. L. 111-84 substituted ‘‘section
2801(c)(4)” for ‘‘section 2801(c)(2)”.

2004—Subsec. (d)(1), (3), (4). Pub. L. 108-375, §814(b)(1),
substituted ‘‘congressional defense committees’” for
“‘committees of Congress named in paragraph (5)”.

Subsec. (d)(5). Pub. L. 108-375, §814(b)(2), amended par.
(5) generally. Prior to amendment, par. (56) read as fol-
lows: “The committees of Congress referred to in para-
graphs (1), (3), and (4) are as follows:

‘“(A) The Committee on Armed Services and the
Committee on Appropriations of the Senate.

‘(B) The Committee on Armed Services and the
Committee on Appropriations of the House of Rep-
resentatives.”
2003—Subsec. (g). Pub. L. 108-136, §843(a), struck out

heading and text of subsec. (g). Text read as follows:

‘(1) The authority and restrictions of this section, in-
cluding the authority to enter into contracts for peri-
ods of not more than five years, shall apply with re-
spect to task order and delivery order contracts en-
tered into under the authority of section 2304a, 2304b, or
2304c of this title.

‘“(2) The regulations implementing this subsection
shall establish a preference that, to the maximum ex-
tent practicable, multi-year requirements for task
order and delivery order contracts be met with separate
awards to two or more sources under the authority of
section 2304a(d)(1)(B) of this title.”

Subsec. (h). Pub. L. 108-136, §1043(c)(1), substituted
“MILITARY INSTALLATION DEFINED.—In this section, the
term’ for ‘‘ADDITIONAL DEFINITIONS.—In this section:

‘(1) The term ‘base closure law’ has the meaning
given such term in section 2667(h)(2) of this title.

¢(2) The term”.
2002—Subsec. (b)(5). Pub. L. 107-314, §827(a),

par. (5).
Subsec. (g). Pub. L. 107-314, §811(a), added subsec. (g).
Subsec. (h). Pub. L. 107-314, §827(b), added subsec. (h).

EFFECTIVE DATE OF REPEAL

added

Repeal effective Jan. 1, 2022, with additional provi-
sions for delayed implementation and applicability of
existing law, see section 1801(d) of Pub. L. 116-283, set
out as a note preceding section 3001 of this title.

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-314, div. A, title VIII, §811(b), Dec. 2, 2002,
116 Stat. 2608, as amended by Pub. L. 108-11, title I,
§1315, Apr. 16, 2003, 117 Stat. 570, provided that: ‘“‘Sub-
section (g) of section 2306c of title 10, United States
Code, as added by subsection (a), shall apply to all task
order and delivery order contracts entered into on or
after January 1, 2004.”
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EFFECTIVE DATE

Pub. L. 106-398, §1 [[div. A], title VIII, §802(d)], Oct.
30, 2000, 114 Stat. 1654, 16564A-205, provided that: “Sec-
tion 2306c of title 10, United States Code (as added by
subsection (a)), shall apply with respect to contracts
for which solicitations of offers are issued after the
date of the enactment of this Act [Oct. 30, 2000].”’

PILOT PROGRAM FOR LONGER TERM MULTIYEAR
SERVICE CONTRACTS

Pub. L. 115691, div. A, title VIII, §854, Dec. 12, 2017, 131
Stat. 1492, provided that:

‘‘(a) ESTABLISHMENT.—The Secretary of Defense shall
carry out a pilot program under which the Secretary
may use the authority under subsection (a) of section
2306¢c of title 10, United States Code, to enter into up to
five contracts for periods of not more than 10 years for
services described in subsection (b) of such section.
Each contract entered into pursuant to this subsection
may be extended for up to five additional one-year
terms.

“(b) STUDY.—

‘(1) IN GENERAL.—Not later than 90 days after the
date of the enactment of this Act [Dec. 12, 2017], the
Secretary of Defense shall enter into an agreement
with an independent organization with relevant ex-
pertise to study best practices and lessons learned
from using services contracts for periods longer than
five years by commercial companies, foreign govern-
ments, and State governments, as well as service con-
tracts for periods longer than five years used by the
Federal Government, such as energy savings perform-
ance contracts (as defined in section to section [sic]
804(3) of the National Energy Conservation Policy Act
(42 U.S.C. 8287c(3)).

‘“(2) REPORT.—Not later than one year after the
date of the enactment of this Act, the Secretary of
Defense shall submit to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Rep-
resentatives] a report on the study conducted under
paragraph (1).

‘“(c) COMPTROLLER GENERAL REPORT.—Not later than
five years after the date of the enactment of this Act,
the Comptroller General of the United States shall sub-
mit to the congressional defense committees a report
on the pilot program carried out under this section.”

§2307. Contract financing

(a) PAYMENT AUTHORITY.—(1) The head of any
agency may—

(A) make advance, partial, progress, or other
payments under contracts for property or
services made by the agency; and

(B) insert in solicitations for procurement of
property or services a provision limiting to
small business concerns advance or progress
payments.

(2)(A) For a prime contractor (as defined in
section 8701 of title 41) that is a small business
concern (as defined in section 3 of the Small
Business Act (15 U.S.C. 632)), the Secretary of
Defense shall, to the fullest extent permitted by
law, establish an accelerated payment date with
a goal of 15 days after receipt of a proper invoice
for the amount due.

(B) For a prime contractor that subcontracts
with a small business concern, the Secretary of
Defense shall, to the fullest extent permitted by
law, establish an accelerated payment date with
a goal of 15 days after receipt of a proper invoice
for the amount due if the prime contractor
agrees or proposes to make payments to the sub-
contractor in accordance with the accelerated
payment date, to the maximum extent prac-
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ticable, without any further consideration from
or fees charged to the subcontractor.

(b) PREFERENCE FOR PERFORMANCE-BASED PAY-
MENTS.—(1) Whenever practicable, payments
under subsection (a) shall be made using per-
formance-based payments on any of the fol-
lowing bases:

(A) Performance measured by objective,
quantifiable methods such as delivery of ac-
ceptable items, work measurement, or statis-
tical process controls.

(B) Accomplishment of events defined in the
program management plan.

(C) Other quantifiable measures of results.

(2) Performance-based payments shall not be
conditioned upon costs incurred in contract per-
formance but on the achievement of perform-
ance outcomes listed in paragraph (1).

(3) The Secretary of Defense shall ensure that
nontraditional defense contractors and other
private sector companies are eligible for per-
formance-based payments, consistent with best
commercial practices.

(4)(A) In order to receive performance-based
payments, a contractor’s accounting system
shall be in compliance with Generally Accepted
Accounting Principles, and there shall be no re-
quirement for a contractor to develop Govern-
ment-unique accounting systems or practices as
a prerequisite for agreeing to receive perform-
ance-based payments.

(B) Nothing in this section shall be construed
to grant the Defense Contract Audit Agency the
authority to audit compliance with Generally
Accepted Accounting Principles.

(c) PAYMENT AMOUNT.—Payments made under
subsection (a) may not exceed the unpaid con-
tract price.

(d) SECURITY FOR ADVANCE PAYMENTS.—Ad-
vance payments made under subsection (a) may
be made only if the contractor gives adequate
security and after a determination by the head
of the agency that to do so would be in the pub-
lic interest. Such security may be in the form of
a lien in favor of the United States on the prop-
erty contracted for, on the balance in an ac-
count in which such payments are deposited,
and on such of the property acquired for per-
formance of the contract as the parties may
agree. This lien is paramount to any other liens
and is effective immediately upon the first ad-
vancement of funds without filing, notice, or
any other action by the United States.

(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1)
The Secretary of Defense shall ensure that any
payment for work in progress (including mate-
rials, labor, and other items) under a defense
contract that provides for such payments is
commensurate with the work accomplished that
meets standards established under the contract.
The contractor shall provide such information
and evidence as the Secretary of Defense deter-
mines necessary to permit the Secretary to
carry out the preceding sentence.

(2) The Secretary shall ensure that progress
payments referred to in paragraph (1) are not
made for more than 80 percent of the work ac-
complished under a defense contract so long as
the Secretary has not made the contractual
terms, specifications, and price definite.

(3) This subsection applies to any contract in
an amount greater than $25,000.
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(f) CONDITIONS FOR PAYMENTS FOR COMMERCIAL
PRODUCTS AND COMMERCIAL SERVICES.—(1) Pay-
ments under subsection (a) for commercial prod-
ucts and commercial services may be made
under such terms and conditions as the head of
the agency determines are appropriate or cus-
tomary in the commercial marketplace and are
in the best interests of the United States. The
head of the agency shall obtain adequate secu-
rity for such payments. If the security is in the
form of a lien in favor of the United States, such
lien is paramount to all other liens and is effec-
tive immediately upon the first payment, with-
out filing, notice, or other action by the United
States.

(2) Advance payments made under subsection
(a) for commercial products and commercial
services may include payments, in a total
amount of not more than 15 percent of the con-
tract price, in advance of any performance of
work under the contract.

(3) The conditions of subsections (d) and (e)
need not be applied if they would be incon-
sistent, as determined by the head of the agen-
cy, with commercial terms and conditions pur-
suant to paragraphs (1) and (2).

(g) CERTAIN NAVY CONTRACTS.—(1) The Sec-
retary of the Navy shall provide that the rate
for progress payments on any contract awarded
by the Secretary for repair, maintenance, or
overhaul of a naval vessel shall be not less
than—

(A) 95 percent, in the case of a firm consid-
ered to be a small business; and
(B) 90 percent, in the case of any other firm.

(2) The Secretary of the Navy may advance to
private salvage companies such funds as the
Secretary considers necessary to provide for the
immediate financing of salvage operations. Ad-
vances under this paragraph shall be made on
terms that the Secretary considers adequate for
the protection of the United States.

(3) The Secretary of the Navy shall provide, in
each contract for construction or conversion of
a naval vessel, that, when partial, progress, or
other payments are made under such contract,
the United States is secured by a lien upon work
in progress and on property acquired for per-
formance of the contract on account of all pay-
ments so made. The lien is paramount to all
other liens.

(h) VESTING OF TITLE IN THE UNITED STATES.—
If a contract paid by a method authorized under
subsection (a)(1) provides for title to property to
vest in the United States, the title to the prop-
erty shall vest in accordance with the terms of
the contract, regardless of any security interest
in the property that is asserted before or after
the contract is entered into.

(i) ACTION IN CASE OF FRAUD.—(1) In any case
in which the remedy coordination official of an
agency finds that there is substantial evidence
that the request of a contractor for advance,
partial, or progress payment under a contract
awarded by that agency is based on fraud, the
remedy coordination official shall recommend
that the head of the agency reduce or suspend
further payments to such contractor.

(2) The head of an agency receiving a rec-
ommendation under paragraph (1) in the case of
a contractor’s request for payment under a con-
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tract shall determine whether there is substan-
tial evidence that the request is based on fraud.
Upon making such a determination, the agency
head may reduce or suspend further payments to
the contractor under such contract.

(3) The extent of any reduction or suspension
of payments by the head of an agency under
paragraph (2) on the basis of fraud shall be rea-
sonably commensurate with the anticipated loss
to the United States resulting from the fraud.

(4) A written justification for each decision of
the head of an agency whether to reduce or sus-
pend payments under paragraph (2) and for each
recommendation received by such agency head
in connection with such decision shall be pre-
pared and be retained in the files of such agency.

(5) The head of an agency shall prescribe pro-
cedures to ensure that, before such agency head
decides to reduce or suspend payments in the
case of a contractor under paragraph (2), the
contractor is afforded notice of the proposed re-
duction or suspension and an opportunity to
submit matters to the head of the agency in re-
sponse to such proposed reduction or suspension.

(6) Not later than 180 days after the date on
which the head of an agency reduces or suspends
payments to a contractor under paragraph (2),
the remedy coordination official of such agency
shall—

(A) review the determination of fraud on
which the reduction or suspension is based;
and

(B) transmit a recommendation to the head
of such agency whether the suspension or re-
duction should continue.

(7) The head of an agency shall prepare for
each year a report containing the recommenda-
tions made by the remedy coordination official
of that agency to reduce or suspend payments
under paragraph (2), the actions taken on the
recommendations and the reasons for such ac-
tions, and an assessment of the effects of such
actions on the Federal Government. The Sec-
retary of each military department shall trans-
mit the annual report of such department to the
Secretary of Defense. Each such report shall be
available to any member of Congress upon re-
quest.

(8) This subsection applies to the agencies
named in paragraphs (1), (2), 3), (4), and (6) of
section 2303(a) of this title.

(9) The head of an agency may not delegate re-
sponsibilities under this subsection to any per-
son in a position below level IV of the Executive
Schedule.

(10) In this subsection, the term ‘‘remedy co-
ordination official’’, with respect to an agency,
means the person or entity in that agency who
coordinates within that agency the administra-
tion of criminal, civil, administrative, and con-
tractual remedies resulting from investigations
of fraud or corruption related to procurement
activities.

(Aug. 10, 1956, ch. 1041, 70A Stat. 131; Pub. L.
85-800, §9, Aug. 28, 1958, 72 Stat. 967; Pub. L.
93-155, title VIII, §807(c), Nov. 16, 1973, 87 Stat.
616; Pub. L. 100-370, §1(H)(1)(A), July 19, 1988, 102
Stat. 846; Pub. L. 101-510, div. A, title VIII,
§836(a), (b), title XIII, §1322(a)(4), Nov. 5, 1990, 104
Stat. 1615, 1616, 1671; Pub. L. 102-25, title VII,
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§701(d)(4), (3)(2)(A), Apr. 6, 1991, 105 Stat. 114, 116;
Pub. L. 102-190, div. A, title X, §1061(a)(10), Dec.
5, 1991, 105 Stat. 1472; Pub. L. 102-484, div. A, title
X, §1052(24), Oct. 23, 1992, 106 Stat. 2500; Pub. L.
103-355, title II, §2001(a)—(g), Oct. 13, 1994, 108
Stat. 3301, 3302; Pub. L. 105-85, div. A, title VIII,
§802, Nov. 18, 1997, 111 Stat. 1831; Pub. L. 106-391,
title III, §306, Oct. 30, 2000, 114 Stat. 1592; Pub. L.
114-328, div. A, title VIII, §831(a), Dec. 23, 2016,
130 Stat. 2282; Pub. L. 115-232, div. A, title VIII,
§§836(c)(6), 852, Aug. 13, 2018, 132 Stat. 1866, 1884;
Pub. L. 116-92, div. A, title XVII, §1731(a)(40),
Dec. 20, 2019, 133 Stat. 1814; Pub. L. 116-283, div.
A, title VIII, §815, title XVIII, §§1834(b)(1), (c)(1),
(@), (e)@), O, (), (h), 1876(e), Jan. 1, 2021,
134 Stat. 3750, 4234-4237, 4239, 4291.)

AMENDMENT OF SECTION

Pub. L. 116-283, div. A, title XVIII, §§1801(d),
1834(b)(1), (c)(1), (d), (e)1), (H1), (9)1), (h),
1876(e), Jan. 1, 2021, 134 Stat. 4151, 42344237,
4239, 4291, provided that, effective Jan. 1, 2022,
with additional provisions for delayed imple-
mentation and applicability of existing law, this
section is amended as follows:

(1) by transferring subsection (a) to section
3801 of this title;

(2) by transferring subsections (b) and (c) to

section 3802(a) and (d), respectively, of this
title;

(3) by transferring subsection (d) to section
3803 of this title;

(4) by transferring subsection (e) to section
3804 of this title;

(5) by transferring subsection (f) to section
3805 of this title;

(6) by striking out subsection (g);

(7) by transferring subsection (h) to section
3807 of this title; and

(8) by transferring subsection (i) to section

3806 of this title.
See 2021 Amendment notes below.

REPEAL OF SECTION

Pub. L. 116-283, div. A, title XVIII, §§1801(d),
1881(a), Jan. 1, 2021, 134 Stat. 4151, 4293, pro-
vided that, effective Jan. 1, 2022, with addi-
tional provisions for delayed implementation
and applicability of existing law, this section is
repealed.

HISTORICAL AND REVISION NOTES

1956 AcT
Revised
section Source (U.S. Code) Source (Statutes at Large)
2307(a) ..... 41:154(a). Feb. 19, 1948, ch. 65, §5, 62
2307(b) ..... 41:154 (less (a)). Stat. 23.

In subsection (a), the words ‘‘and appropriate’” are
omitted as surplusage. The words ‘‘whether or not the
contract previously provided for such payments’ are
substituted for the words ‘‘heretofore or hereafter exe-
cuted”.

In subsection (b), the words ‘‘under subsection (a)”’
are inserted for clarity. The words ‘‘provide for’ are
substituted for the words ‘‘include as security provision
for”. The words ‘‘United States’ are substituted for the
word ‘‘Government’’.

1988 AcT

Subsection (e) is based on Pub. L. 99-145, title IX,
§916, Nov. 8, 1985, 99 Stat. 688.
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REFERENCES IN TEXT

Level IV of the Executive Schedule, referred to in
subsec. (i)(9), is set out in section 5315 of Title 5, Gov-
ernment Organization and Employees.

PRIOR PROVISIONS

Provisions similar to those in subsec. (g) of this sec-
tion were contained in sections 7312, 7364, and 7521 of
this title prior to repeal by Pub. L. 103-355, §2001(j)(1).

AMENDMENTS

2021—Subsec. (a). Pub. L. 116-283, §1834(b)(1), redesig-
nated subsec. (a) as section 3801 of this title.

Subsec. (a)(2)(A). Pub. L. 116-283, §815(1), struck out
“if a specific payment date is not established by con-
tract’ after “‘amount due’’.

Subsec. (a)(2)(B). Pub. L. 116-283, §815(2), substituted
“if the prime contractor agrees or proposes’ for ‘‘if—

‘(i) a specific payment date is not established by
contract; and
‘‘(ii) the prime contractor agrees’’.

Subsecs. (b), (c). Pub. L. 116-283, §1834(c)(1), redesig-
nated subsecs. (b) and (c) as section 3802(a) and (d), re-
spectively, of this title.

Subsec. (d). Pub. L. 116-283, §1834(d),
subsec. (d) as section 3803 of this title.

Subsec. (e). Pub. L. 116-283, §1834(e)(1), redesignated
subsec. (e) as section 3804 of this title.

Subsec. (f). Pub. L. 116-283, §1834(f)(1), redesignated
subsec. (f) as section 3805 of this title.

Subsec. (g). Pub. L. 116-283, §1876(e), struck out sub-
sec. (g) which related to certain Navy contracts.

Subsec. (h). Pub. L. 116-283, §1834(h), redesignated
subsec. (h) as section 3807 of this title.

Subsec. (i). Pub. L. 116-283, §1834(g)(1), redesignated
subsec. (i) as section 3806 of this title.

2019—Subsec. (a)(1). Pub. L. 116-92 substituted ‘“‘may—
»” for “may’’ in introductory provisions.

2018—Subsec. (a). Pub. L. 1156-232, §852, designated ex-
isting provisions as par. (1), redesignated former pars.
(1) and (2) as subpars. (A) and (B), respectively, of par.
(1), and added par. (2).

Subsec. (f). Pub. L. 115232, §836(c)(6), substituted
“Commercial Products and Commercial Services’’ for
“Commercial Items” in heading and ‘‘commercial prod-
ucts and commercial services” for ‘‘commercial items”’
in text of pars. (1) and (2).

2016—Subsec. (b). Pub. L. 114-328, §831(a)(3), which di-
rected substitution of ‘(1) Whenever practicable, pay-
ments under subsection (a) shall be made using per-
formance-based payments’ for ‘‘Wherever practicable,
payment under subsection (a) shall be made’’, was exe-
cuted by making the substitution for ‘““Whenever prac-
ticable, payments under subsection (a) shall be made”’
to reflect the probable intent of Congress.

Pub. L. 114-328, §831(a)(1), which directed insertion of
“PREFERENCE FOR” before ‘PERFORMANCE-BASED’ in
heading, was executed by making the insertion before
“PERFORMANCE-BASED’’ to reflect the probable intent of
Congress.

Subsec. (b)(1)(A) to (C). Pub. L. 114-328, §831(a)(2), re-
designated pars. (1) to (3) of subsec. (b) as subpars. (A)
to (C), respectively, of par. (1). See above.

Subsec. (b)(2) to (4). Pub. L. 114-328, §831(a)(4), added
pars. (2) to (4).

2000—Subsec. (i)(8). Pub. L. 106-391 substituted ‘(4),
and (6)” for ‘“‘and (4)”.

1997—Subsecs. (h), (i). Pub. L. 105-85 added subsec. (h)
and redesignated former subsec. (h) as (i).

1994—Pub. L. 103-355, §2001(a)(1), substituted ‘‘Con-
tract financing’ for ‘‘Advance payments” in section
catchline.

Subsec. (a). Pub. L. 103-355, §2001(a)(2), inserted head-
ing.

Subsec. (a)(2). Pub. L. 103-355, §2001(c), struck out
“bid”’ before ‘‘solicitations’.

Subsec. (b). Pub. L. 103-355, §2001(a)(7), (b), added sub-
sec. (b) and redesignated former subsec. (b) as (c).

Pub. L. 103-355, §2001(a)(3), inserted heading.

redesignated
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Subsec. (c¢). Pub. L. 103-355, §2001(a)(7), redesignated
subsec. (b) as (¢). Former subsec. (c) redesignated (d).

Pub. L. 103-355, §2001(a)(4), inserted heading.

Subsec. (d). Pub. L. 103-355, §2001(d), inserted before
period at end ‘‘and is effective immediately upon the
first advancement of funds without filing, notice, or
any other action by the United States”.

Pub. L. 103-355, §2001(a)(7), redesignated former sub-
sec. (c) as (d). Former subsec. (d) redesignated (e).

Pub. L. 103-355, §2001(a)(5), inserted heading.

Subsec. (e). Pub. L. 103-355, §2001(a)(7), redesignated
subsec. (d) as (e). Former subsec. (e) redesignated (h).

Pub. L. 103-355, §2001(a)(6), inserted heading.

Subsec. (e)(1). Pub. L. 103-355, §2001(e)(1), substituted
‘“‘work accomplished that meets standards established
under the contract’ for ‘“‘work, which meets standards
of quality established under the contract, that has been
accomplished”.

Subsec. (e)(3). Pub. L. 103-355, §2001(e)(2), amended
par. (3) generally. Prior to amendment, par. (3) read as
follows: ‘“This subsection does not apply to any con-
tract for an amount not in excess of the amount of the
small purchase threshold.”

Subsecs. (f), (g). Pub. L. 103-355, §2001(f), (g), added
subsecs. (f) and (g).

Subsec. (h). Pub. L. 103-355, §2001(a)(7), redesignated
subsec. (e) as (h).

1992—Subsec. (e)(1). Pub. L. 102-484 substituted ‘(1)
for ‘(1) as par. designation after ‘“(e)”.

1991—Subsec. (d)(3). Pub. L. 102-25, §701(d)(4), sub-
stituted ‘‘any contract for an amount not in excess of
the amount of the small purchase threshold” for ‘‘con-
tracts for amounts less than the maximum amount for
small purchases specified in section 2304(g)(2) of this
title”.

Subsec. (e). Pub. L. 102-25, §701(j)(2)(A), redesignated
subsec. (f) as (e).

Subsec. (f). Pub. L. 102-190, which directed the substi-
tution of ““(1)” for ‘‘(1)”’ as par. designation after *‘(f)”’,
could not be executed because ‘(1) did not appear after
<.

Pub. L. 102-25, §701(j)(2)(A), redesignated subsec. (f) as
(e).

1990—Subsec. (d). Pub. L. 101-510, §1322(a)(4), redesig-
nated subsec. (e) as (d) and struck out former subsec.
(d) which read as follows: ‘“‘Payments under subsection
(a) in the case of any contract, other than partial,
progress, or other payments specifically provided for in
such contract at the time such contract was initially
entered into, may not exceed $25,000,000 unless the
Committees on Armed Services of the Senate and the
House of Representatives have been notified in writing
of such proposed payments and 60 days of continuous
session of Congress have expired following the date on
which such notice was transmitted to such Committees
and neither House of Congress has adopted, within such
60-day period, a resolution disapproving such payments.
For purposes of this section, the continuity of a session
of Congress is broken only by an adjournment of the
Congress sine die, and the days on which either House
is not in session because of an adjournment of more
than 3 days to a day certain are excluded in the com-
putation of such 60-day period.”

Subsec. (e). Pub. L. 101-510, §1322(a)(4)(B), redesig-
nated subsec. (e) as (d).

Pub. L. 101-510, §836(b), inserted at end of par. (1)
“The contractor shall provide such information and
evidence as the Secretary of Defense determines nec-
essary to permit the Secretary to carry out the pre-
ceding sentence.”’

Subsec. (f). Pub. L. 101-510, §836(a), added subsec. (f).

1988—Subsec. (e). Pub. L. 100-370 added subsec. (e).

1973—Subsec. (d). Pub. L. 93-155 added subsec. (d).

1958—Pub. L. 85-800 authorized advance or other pay-
ments under contracts for property or services by agen-
cy, authorized insertion in bid solicitations of provi-
sion limiting advance or progress payments to small
business concerns, restricted payments under subsec.
(a) to unpaid contract price, and reworded generally
conditions for making advance payments.
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EFFECTIVE DATE OF REPEAL

Repeal effective Jan. 1, 2022, with additional provi-
sions for delayed implementation and applicability of
existing law, see section 1801(d) of Pub. L. 116-283, set
out as a note preceding section 3001 of this title.

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by sections 1834(b)(1), (c)(1), (d), (e)1),
(H)(1), (g)(1), (h) and 1876(e) of Pub. L. 116-283 effective
Jan. 1, 2022, with additional provisions for delayed im-
plementation and applicability of existing law, see sec-
tion 1801(d) of Pub. L. 116-283, set out as a note pre-
ceding section 3001 of this title.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by section 836(c)(6) of Pub. L. 115-232 ef-
fective Jan. 1, 2020, subject to a savings provision, see
section 836(h) of Pub. L. 115-232, set out as an Effective
Date of 2018 Amendment; Savings Provision note under
section 453b of Title 6, Domestic Security.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Pub. L. 101-510, div. A, title VIII, §836(c), Nov. 5, 1990,
104 Stat. 1616, as amended by Pub. L. 102-25, title VII,
§701(j)(2)(B), Apr. 6, 1991, 105 Stat. 116, provided that:
“The provisions of section 2307 of title 10, United States
Code, that are added by the amendments made by sub-
sections (a) and (b) shall apply with respect to con-
tracts entered into on or after May 6, 1991.”

REGULATIONS

Pub. L. 114-328, div. A, title VIII, §831(b), Dec. 23, 2016,
130 Stat. 2283, provided that: ‘“Not later than 120 days
after the date of the enactment of this Act [Dec. 23,
2016], the Secretary of Defense shall revise the Depart-
ment of Defense Federal Acquisition Regulation Sup-
plement to conform with section 2307(b) of title 10,
United States Code, as amended by subsection (a).”’

RELATIONSHIP OF 1994 AMENDMENT TO PROMPT
PAYMENT REQUIREMENTS

Pub. L. 103-355, title II, §2001(h), Oct. 13, 1994, 108
Stat. 3303, provided that: ‘“The amendments made by
this section [amending this section and section 7522 of
this title and repealing sections 7312, 7364, and 7521 of
this title] are not intended to impair or modify proce-
dures required by the provisions of chapter 39 of title
31, United States Code, and the regulations issued pur-
suant to such provisions of law (as such procedures are
in effect on the date of the enactment of this Act [Oct.
13, 1994]), except that the Government may accept pay-
ment terms offered by a contractor offering a commer-
cial item.”

LIMITATIONS ON PROGRESS PAYMENTS

Pub. L. 99-145, title IX, §916, Nov. 8, 1985, 99 Stat. 688,
which required Secretary of Defense to ensure that any
progress payment under a defense contract be commen-
surate with work accomplished at standard of quality
in contract, that such payments be limited to 80 per-
cent of work accomplished so long as contract terms
are indefinite, that this provision be waived for small
purchases, and that this provision apply only to con-
tracts for which solicitations were issued on or after
150 days after Nov. 8, 1985, was repealed and restated in
subsec. (e) of this section by Pub. L. 100-370, §1(f)(1),
July 19, 1988, 102 Stat. 846.

OBLIGATIONS ENTERED INTO BEFORE NOVEMBER 16, 1973

Pub. L. 93-155, title VIII, §807(e), Nov. 16, 1973, 87 Stat.
616, provided that: ‘“The amendments made by this sec-
tion [amending this section and sections 1431, 3816, and
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4532 of Title 50, War and National Defense] shall not af-
fect the carrying out of any contract, loan, guarantee,
commitment, or other obligation entered into prior to
the date of enactment of this section [Nov. 16, 1973].”

§ 2308. Buy-to-budget acquisition: end items

(a) AUTHORITY TO ACQUIRE ADDITIONAL END
ITEMS.—Using funds available to the Depart-
ment of Defense for the acquisition of an end
item, the head of an agency making the acquisi-
tion may acquire a higher quantity of the end
item than the quantity specified for the end
item in a law providing for the funding of that
acquisition if that head of an agency makes
each of the following findings:

(1) The agency has an established require-
ment for the end item that is expected to re-
main substantially unchanged throughout the
period of the acquisition.

(2) It is possible to acquire the higher quan-
tity of the end item without additional fund-
ing because of production efficiencies or other
cost reductions.

(3) The amount of the funds used for the ac-
quisition of the higher quantity of the end
item will not exceed the amount provided
under that law for the acquisition of the end
item.

(4) The amount so provided is sufficient to
ensure that each unit of the end item acquired
within the higher quantity is fully funded as a
complete end item.

(b) REGULATIONS.—The Secretary of Defense
shall prescribe regulations for the administra-
tion of this section. The regulations shall in-
clude, at a minimum, the following:

(1) The level of approval within the Depart-
ment of Defense that is required for a decision
to acquire a higher quantity of an end item
under subsection (a).

(2) Authority (subject to subsection (a)) to
acquire up to 10 percent more than the quan-
tity of an end item approved in a justification
and approval of the use of procedures other
than competitive procedures for the acquisi-
tion of the end item under section 2304 of this
title.

(c) NOTIFICATION OF CONGRESS.—(1) The head of
an agency is not required to notify Congress in
advance regarding a decision under the author-
ity of this section to acquire a higher quantity
of an end item than is specified in a law de-
scribed in subsection (a), but, except as provided
in paragraph (2), shall notify the congressional
defense committees of the decision not later
than 30 days after the date of the decision.

(2) A notification is not required under para-
graph (1) if the end item being acquired in a
higher quantity is an end item under a tactical
missile program or a munitions program.

(d) WAIVER BY OTHER LLAW.—A provision of law
may not be construed as prohibiting the acquisi-
tion of a higher quantity of an end item under
this section unless that provision of law—

(1) specifically refers to this section; and

(2) specifically states that the acquisition of
the higher quantity of the end item is prohib-
ited notwithstanding the authority provided
in this section.

(e) DEFINITIONS.—(1) For the purposes of this
section, a quantity of an end item shall be con-
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