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provision relating to an exception for requirements for
cost or pricing data for contracts for the procurement
of commercial items, see section 2306a(b) of this title.”

2011—Subsec. (b). Pub. L. 111-350 substituted ‘‘section
1906 of title 41" for ‘‘section 34 of the Office of Federal
Procurement Policy Act (41 U.S.C. 430)"".

2001—Subsec. (b). Pub. L. 107-107 inserted ‘(41 U.S.C.
430)’ after ‘‘section 34 of the Office of Federal Procure-
ment Policy Act”.

1997—Subsec. (c¢). Pub. L. 105-85 substituted ‘‘a provi-
sion relating to an exception’ for ‘‘provisions relating
to exceptions” and ‘‘section 2306a(b)” for ‘‘section
2306a(d)”.

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by section 836(d)(1), (8)(B) of Pub. L.
115-232 effective Jan. 1, 2020, subject to a savings provi-
sion, see section 836(h) of Pub. L. 115-232, set out as an
Effective Date of 2018 Amendment; Savings Provision
note under section 453b of Title 6, Domestic Security.

EFFECTIVE DATE

For effective date and applicability of chapter, see
section 10001 of Pub. L. 103-355 set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

CHANGES TO DEFENSE FEDERAL ACQUISITION
REGULATION SUPPLEMENT

Pub. L. 114-328, div. A, title VIII, §874(b), Dec. 23, 2016,
130 Stat. 2310, as amended by Pub. L. 116-92, div. A, title
IX, §902(58), Dec. 20, 2019, 133 Stat. 1549, provided that:

‘(1) IN GENERAL.—To the maximum extent prac-
ticable, the Under Secretary of Defense for Acquisition
and Sustainment shall ensure that—

‘“(A) the Defense Federal Acquisition Regulation
Supplement does not require the inclusion of con-
tract clauses in contracts for the procurement of
commercial items or contracts for the procurement
of commercially available off-the-shelf items, unless
such clauses are—

‘(i) required to implement provisions of law or
executive orders applicable to such contracts; or

““(ii) determined to be consistent with standard
commercial practice; and

‘(B) the flow-down of contract clauses to sub-
contracts under contracts for the procurement of
commercial items or commercially available off-the-
shelf items is prohibited unless such flow-down is re-
quired to implement provisions of law or executive
orders applicable to such subcontracts.

‘(2) SUBCONTRACTS.—In this subsection, the term
‘subcontract’ includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of a con-
tractor or subcontractor. The term does not include
agreements entered into by a contractor for the supply
of commodities that are intended for use in the per-
formance of multiple contracts with the Department of
Defense and other parties and are not identifiable to
any particular contract.”

PROVISIONS NOT AFFECTED BY TITLE VIII OF
PUB. L. 103-355

Pub. L. 103-355, title VIII, §8304, Oct. 13, 1994, 108 Stat.
3398, as amended by Pub. L. 115-232, div. A, title VIII,
§812(a)(2)(C)(iii), Aug. 13, 2018, 132 Stat. 1847, provided
that: “Nothing in this title [see Tables for classifica-
tion] shall be construed as modifying or superseding, or
as intended to impair or restrict, authorities or respon-
sibilities under—

‘(1) section 7102 of the Federal Acquisition Stream-
lining Act of 1994 [Pub. L. 103-355, 15 U.S.C. 644 note];

11:44 Oct 12,2021 Jkt 000000 PO 00000 Frm 01957 Fmt5800 Sfmt5800 D:\OLRC\WORK\_PDFMAKE\2018SUPP220\USC10_20\USC10.002 PROD

TITLE 10—ARMED FORCES

§2376

‘“(2) the Brooks Automatic Data Processing Act
(section 111 of the Federal Property and Administra-
tive Services Act of 1949 ([former] 40 U.S.C. 759));

‘(3) Brooks Architect-Engineers Act (title IX of the
Federal Property and Administrative Services Act of
1949 ([former] 40 U.S.C. 541 et seq.) [now 40 U.S.C.
1101-1104D);

‘“(4) subsections (a) and (d) of section 8 of the Small
Business Act (156 U.S.C. 637(a) and (d)); or

‘“(5) the Javits-Wagner-O’Day Act ([former] 41
U.S.C. 46-48c) [now 41 U.S.C. 8501 et seq.].”

§2376. Definitions

In this chapter:

(1) The terms ‘‘commercial product”, ‘‘com-
mercial service’”, ‘‘nondevelopmental item’’,
“‘component’, and ‘‘commercial component’
have the meanings provided in sections 103,
103a, 110, 105, and 102, respectively, of title 41.

(2) The term ‘‘head of an agency’ means the
Secretary of Defense, the Secretary of Home-
land Security, and the Administrator of the
National Aeronautics and Space Administra-
tion.

(3) The term ‘‘agency’” means the Depart-
ment of Defense, the Coast Guard, and the Na-
tional Aeronautics and Space Administration.

(Added Pub. L. 103-355, title VIII, §8103, Oct. 13,
1994, 108 Stat. 3390; amended Pub. L. 107-107, div.
A, title X, §1048(a)(19), Dec. 28, 2001, 115 Stat.
1223; Pub. L. 107-296, title XVII, §1704(b)(1), Nov.
25, 2002, 116 Stat. 2314; Pub. L. 111-350, §5(b)(22),
Jan. 4, 2011, 124 Stat. 3844; Pub. L. 115-232, div. A,
title VIII, §836(d)(2), Aug. 13, 2018, 132 Stat. 1866.)

RENUMBERING OF SECTION

Pub. L. 116-283, div. A, title XVIII, §§1801(d),
1821(a)(2), Jan. 1, 2021, 134 Stat. 4151, 4195, pro-
vided that, effective Jan. 1, 2022, with addi-
tional provisions for delayed implementation
and applicability of existing law, this section,
as part of chapter 247 of this title as transferred
and redesignated by section 1821(a)(1) of Pub.
L. 116-283, is redesignated as section 3451 of this
title. See Effective Date of 2021 Amendment note
below.

AMENDMENTS
2018—Par. (1). Pub. L. 115-232 substituted ‘‘terms
‘commercial product’, ‘commercial service’,”” for

‘“‘terms ‘commercial item’,”” and ‘‘sections 103, 103a, 110,
105, and 102, respectively, of title 41’ for ‘‘chapter 1 of
title 41,

2011—Par. (1). Pub. L. 111-350 substituted ‘‘chapter 1
of title 41 for ‘‘section 4 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403)”".

2002—Par. (2). Pub. L. 107-296 substituted ‘‘of Home-
land Security’’ for ‘‘of Transportation’.

2001—Par. (1). Pub. L. 107-107 inserted ‘(41 U.S.C.
403)” after ‘‘section 4 of the Office of Federal Procure-
ment Policy Act”.

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Jan. 1, 2020,
subject to a savings provision, see section 836(h) of Pub.
L. 115-232, set out as an Effective Date of 2018 Amend-
ment; Savings Provision note under section 453b of
Title 6, Domestic Security.
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EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of
Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

§2377. Preference for commercial products and
commercial services

(a) PREFERENCE.—The head of an agency shall
ensure that, to the maximum extent prac-
ticable—

(1) requirements of the agency with respect
to a procurement of supplies or services are
stated in terms of—

(A) functions to be performed;
(B) performance required; or
(C) essential physical characteristics;

(2) such requirements are defined so that
commercial services or commercial products
or, to the extent that commercial products
suitable to meet the agency’s needs are not
available, nondevelopmental items other than
commercial products, may be procured to ful-
fill such requirements; and

(3) offerors of commercial services, commer-
cial products, and nondevelopmental items
other than commercial products are provided
an opportunity to compete in any procure-
ment to fill such requirements.

(b) IMPLEMENTATION.—The head of an agency
shall ensure that procurement officials in that
agency, to the maximum extent practicable—

(1) acquire commercial services, commercial
products, or nondevelopmental items other
than commercial products to meet the needs
of the agency;

(2) require prime contractors and sub-
contractors at all levels under the agency con-
tracts to incorporate commercial services,
commercial products, or nondevelopmental
items other than commercial products as com-
ponents of items supplied to the agency;

(3) modify requirements in appropriate cases
to ensure that the requirements can be met by
commercial services or commercial products
or, to the extent that commercial products
suitable to meet the agency’s needs are not
available, nondevelopmental items other than
commercial products;

(4) state specifications in terms that enable
and encourage bidders and offerors to supply
commercial services or commercial products
or, to the extent that commercial products
suitable to meet the agency’s needs are not
available, nondevelopmental items other than
commercial products in response to the agen-
cy solicitations;

(5) revise the agency’s procurement policies,
practices, and procedures not required by law
to reduce any impediments in those policies,
practices, and procedures to the acquisition of
commercial products and commercial services;
and

(6) require training of appropriate personnel
in the acquisition of commercial products and
commercial services.

(¢c) PRELIMINARY MARKET RESEARCH.—(1) The
head of an agency shall conduct market re-
search appropriate to the circumstances—
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(A) before developing new specifications for
a procurement by that agency;

(B) before soliciting bids or proposals for a
contract in excess of the simplified acquisition
threshold; and

(C) before awarding a task order or delivery
order in excess of the simplified acquisition
threshold.

(2) The head of an agency shall use the results
of market research to determine whether there
are commercial services or commercial products
or, to the extent that commercial products suit-
able to meet the agency’s needs are not avail-
able, nondevelopmental items other than com-
mercial products available that—

(A) meet the agency’s requirements;

(B) could be modified to meet the agency’s
requirements; or

(C) could meet the agency’s requirements if
those requirements were modified to a reason-
able extent.

(3) In conducting market research, the head of
an agency should not require potential sources
to submit more than the minimum information
that is necessary to make the determinations
required in paragraph (2).

(4) The head of an agency shall document the
results of market research in a manner appro-
priate to the size and complexity of the acquisi-
tion.

(5) The head of an agency shall take appro-
priate steps to ensure that any prime contractor
of a contract (or task order or delivery order) in
an amount in excess of $5,000,000 for the procure-
ment of products other than commercial prod-
ucts or services other than commercial services
engages in such market research as may be nec-
essary to carry out the requirements of sub-
section (b)(2) before making purchases for or on
behalf of the Department of Defense.

(d) MARKET RESEARCH FOR PRICE ANALYSIS.—
The Secretary of Defense shall ensure that pro-
curement officials in the Department of Defense
conduct or obtain market research to support
the determination of the reasonableness of price
for commercial products or commercial services
contained in any bid or offer submitted in re-
sponse to an agency solicitation. To the extent
necessary to support such market research, the
procurement official for the solicitation—

(1) in the case of products or services ac-
quired under section 2379 of this title, shall use
information submitted under subsection (d) of
that section; and

(2) in the case of other products or services,
may require the offeror to submit relevant in-
formation.

(e) MARKET RESEARCH TRAINING REQUIRED.—
The Secretary of Defense shall provide manda-
tory training for members of the armed forces
and employees of the Department of Defense re-
sponsible for the conduct of market research re-
quired under subsections (¢) and (d). Such man-
datory training shall, at a minimum—

(1) provide comprehensive information on
the subject of market research and the func-
tion of market research in the acquisition of
commercial products and commercial services;

(2) teach best practices for conducting and
documenting market research; and
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