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§2392

SEC. 6. Judicial Review. This order shall not be inter-
preted to create any right or benefit, substantive or
procedural, enforceable at law by a party against the
United States, its agencies, its officers, its agents, or
any person.

SEC. 7. Construction. (a) Nothing in this order shall be
construed as subjecting any function vested by law in,
or assigned pursuant to law to, any agency or head
thereof to the authority of any other agency or officer
or as abrogating or restricting any such function in
any manner.

(b) This order shall be effective immediately and
shall supersede Executive Order No. 12049.

[Amendment by Ex. Ord. 13378 directing insertion of
“and” after ‘‘diminish;” in section 3(m) of Ex. Ord.
12788, was executed by substituting ‘‘; and” for the
comma after ‘‘diminish’’.]

§2392. Prohibition on use of funds to relieve eco-
nomic dislocations

(a) In order to help avoid the uneconomic use
of Department of Defense funds in the procure-
ment of goods and services, the Congress finds
that it is necessary to prohibit the use of such
funds for certain purposes.

(b) No funds appropriated to or for the use of
the Department of Defense may be used to pay,
in connection with any contract awarded by the
Department of Defense, a price differential for
the purpose of relieving economic dislocations.

(Added Pub. L. 97-86, title IX, §913(a)(1), Dec. 1,
1981, 95 Stat. 1123.)

TRANSFER OF SECTION

Pub. L. 116-283, div. A, title XVIII, §§1801(d),
1862(b), Jan. 1, 2021, 134 Stat. 4151, 4277, pro-
vided that, effective Jan. 1, 2022, with addi-
tional provisions for delayed implementation
and applicability of existing law, this section is
transferred to chapter 363 of this title, as
amended by section 1862(a) of Pub. L. 116-283,
inserted after section 4652, and redesignated as
section 4653 of this title. See Effective Date of
2021 Amendment note below.

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

CONTRACTS MADE BY DEFENSE LOGISTICS
PAYMENTS OF PRICE DIFFERENTIALS TO
ECONOMIC DISLOCATIONS; TEST PROGRAM;
REPORTS

Pub. L. 97-252, title XI, §1109, Sept. 8, 1982, 96 Stat.
746, as amended by Pub. L. 98-94, title XII, §1205, Sept.
24, 1983, 97 Stat. 683; Pub. L. 98-525, title XII, §1254, Oct.
19, 1984, 98 Stat. 2611, authorized the Secretary of De-
fense to conduct a test program during fiscal years
1983, 1984, and 1985 to test the effect of exempting cer-
tain contracts of the Department of Defense from the
provisions of this section and paying a price differen-
tial under such contracts for the purpose of relieving
economic dislocations, provided that the Secretary
could exempt any contract (other than a contract for
the purchase of fuel) made by the Defense Logistics
Agency during fiscal years 1983, 1984, and 1985 if the
contract was to be awarded to an individual or firm lo-
cated in a Labor Surplus Area, and directed the Presi-
dent to submit a report to Congress not later than Apr.
15, 1983, Apr. 15, 1984, and Apr. 15, 1985, on the imple-
mentation and results to that date of the program.
Similar provisions were contained in Pub. L. 97-86, title
IX, §913(b), (c), Dec. 1, 1981, 95 Stat. 1124.
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§2393. Prohibition against doing business with
certain offerors or contractors

(a)(1) Except as provided in paragraph (2), the
Secretary of a military department may not so-
licit an offer from, award a contract to, extend
an existing contract with, or, when approval by
the Secretary of the award of a subcontract is
required, approve the award of a subcontract to,
an offeror or contractor which to the Sec-
retary’s knowledge has been debarred or sus-
pended by another Federal agency unless—

(A) in the case of debarment, the debarment
of the offeror or contractor by all other agen-
cies has been terminated or the period of time
specified for such debarment has expired; and

(B) in the case of a suspension, the period of
time specified by all other agencies for the
suspension of the offeror or contractor has ex-
pired.

(2) Paragraph (1) does not apply in any case in
which the Secretary concerned determines that
there is a compelling reason to solicit an offer
from, award a contract to, extend a contract
with, or approve a subcontract with such offeror
or contractor.

(b) Whenever the Secretary concerned makes a
determination described in subsection (a)(2), he
shall, at the time of the determination, trans-
mit a notice to the Administrator of General
Services describing the determination. The Ad-
ministrator of General Services shall maintain
each such notice on a publicly accessible website
to the maximum extent practicable.

(c) In this section:

(1) The term ‘‘debar’ means to exclude, pur-
suant to established administrative proce-
dures, from Government contracting and sub-
contracting for a specified period of time com-
mensurate with the seriousness of the failure
or offense or the inadequacy of performance.

(2) The term ‘‘suspend” means to disqualify,
pursuant to established administrative proce-
dures, from Government contracting and sub-
contracting for a temporary period of time be-
cause a concern or individual is suspected of
engaging in criminal, fraudulent, or seriously
improper conduct.

(d) The Secretary of Defense shall prescribe in
regulations a requirement that each contractor
under contract with the Department of Defense
shall require each contractor to whom it awards
a contract (in this section referred to as a sub-
contractor) to disclose to the contractor wheth-
er the subcontractor is or is not, as of the time
of the award of the subcontract, debarred or sus-
pended by the Federal Government from Gov-
ernment contracting or subcontracting. The re-
quirement shall apply to any subcontractor
whose subcontract is in an amount greater than
the simplified acquisition threshold (as defined
in section 134 of title 41). The requirement shall
not apply in the case of a subcontract for the ac-
quisition of commercial products or commercial
services (as defined in sections 103 and 103a, re-
spectively, of title 41).

(Added Pub. L. 97-86, title IX, §914(a), Dec. 1,
1981, 95 Stat. 1124; amended Pub. L. 100-180, div.
A, title XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161;
Pub. L. 101-510, div. A, title VIII, §813, Nov. 5,
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