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of this title, an officer so appointed shall be considered
an additional number in grade.”

2002—Subsec. (¢). Pub. L. 107-314 substituted ‘‘for pro-
motion to the grade of rear admiral, in the case of an
officer in the Nurse Corps, or rear admiral (lower half),
in the case of an officer in the Medical Service Corps”’
for ‘‘for promotion to the grade of rear admiral (lower
half)” in first sentence.

1991—Subsec. (¢). Pub. L. 102-190 substituted ‘‘section
526" for ‘‘section 5444”.

1987—Subsec. (c). Pub. L. 100-26 made technical
amendment to directory language of Pub. L. 99-661,
§1343(a)(23). See 1986 Amendment note below.

1986—Pub. L. 99-433 renumbered section 5155 of this
title as this section.

Subsec. (c). Pub. L. 99-661, as amended by Pub. L.
100-26, substituted ‘‘rear admiral (lower half)” for
‘‘commodore”’.

1981—Subsec. (c). Pub. L. 97-86 substituted ‘‘com-
modore” for ‘‘commodore admiral”’.

Pub. L. 97-22 substituted ‘“‘Nurse Corps or in the Med-
ical Service Corps (if such corps has been established
under subsection (a)) for promotion to the grade of
commodore admiral” for ‘‘Nurse Corps or Medical Serv-
ice Corps for promotion to the grade of commodore ad-
miral or rear admiral, as appropriate’’, substituted ‘“An
officer promoted pursuant to such a selection shall be
appointed by the Secretary to the position of Director
of the Nurse Corps or Director of the Medical Service
Corps, respectively, for a term of four years, to serve at
the pleasure of the Secretary’ for ‘‘An officer so se-
lected shall be appointed by the President, by and with
the advice and consent of the Senate, for a term of four
years to serve in the position, respectively, of Director
of the Nurse Corps or Director of the Medical Service
Corps’’, and inserted provision that for the purpose of
computing the total number of flag officers in the staff
corps of the Navy under section 5444 of this title, an of-
ficer so appointed shall be considered an additional
number in grade.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Feb. 1, 2019,
with provision for the coordination of amendments and
special rule for certain redesignations, see section 800
of Pub. L. 115-232, set out as a note preceding section
3001 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 10026 applicable as if in-
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986,
see section 12(a) of Pub. L. 100-26, set out as a note
under section 776 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-86 effective Sept. 15, 1981,
see section 405(f) of Pub. L. 97-86, set out as a note
under section 101 of this title.

EFFECTIVE DATE

Section effective Sept. 15, 1981, but the authority to
prescribe regulations under this section effective on
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as
an Effective Date of 1980 Amendment note under sec-
tion 101 of this title.

TRANSITION PROVISIONS UNDER DEFENSE OFFICER
PERSONNEL MANAGEMENT ACT

For provisions to prevent extinction or premature
termination of rights, duties, penalties, or proceedings
that existed or were begun prior to the effective date of
Pub. L. 96-513 and otherwise to allow for an orderly
transition to the system of officer personnel manage-
ment put in place under Pub. L. 96-513, see section 601
et seq. of Pub. L. 96-513, set out as a note under section
611 of this title.
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AMENDMENTS

2018—Pub. L. 115-232, div. A, title VIII, §807(f)(2), Aug.
13, 2018, 132 Stat. 1838, redesignated items for chapters
533 to 577 as 811 to 847 and redesignated section numbers
5441 to 6521 as 8101 to 8392. Section numbers were con-
formed to the first section appearing in each chapter
after renumbering by Pub. L. 115-232 to reflect the
probable intent of Congress.

1994—Pub. L. 103-337, div. A, title XVI, §1673(a)(3),
Oct. 5, 1994, 108 Stat. 3015, struck out items for chapters
531 ‘“‘Strength of Naval Reserve and Marine Corps Re-
serve’’, 541 “‘Running Mates for Reserve Officers”, and
549 ““‘Reserve Promotions’.

1980—Pub. L. 96-513, title V, §503(16), Dec. 12, 1980, 94
Stat. 2912, inserted ‘‘of Naval Reserve and Marine Corps
Reserve” after ‘‘Strength’” in item for chapter 531, in-
serted ‘‘for Reserve Officers’ after ‘‘Running Mates’ in
item for chapter 541, struck out item for chapter 543
‘‘Selection Boards’, added item for chapter 544, and
struck out items for chapter 545 ‘‘Promotions’ and for
chapter 547 ““Examinations for Promotion”.

1958—Pub. L. 85-861, §1(134), Sept. 2, 1958, 72 Stat. 1507,
added item for chapter 549.

SUSPENSION OF CERTAIN SECTIONS OF TITLE 10 AND
AMENDMENTS TO OFFICER PERSONNEL ACT OF 1947

Act Aug. 10, 1956, ch. 1041, §48, 7T0A Stat. 639, as
amended by Pub. L. 109-163, div. A, title V, §515(h), Jan.
6, 2006, 119 Stat. 3237, provided that:

‘‘SEC. 48. (a) Except as they may apply to women offi-
cers of the Regular Navy or the Regular Marine Corps
appointed under [former] section 5590 of title 10, United
States Code, enacted by section 1 of this Act, the fol-
lowing sections of title 10 cease to operate whenever
the number of male officers serving on active duty in
the grade of ensign or above in the line of the Navy
does not exceed the number of male officers holding
permanent appointments in the grade of ensign or
above on the active list in the line of the Regular Navy:
Sections 5505 [former 10 U.S.C. 5505], 5508 [now 8118],
5596 [now 8146], [former] 5651-5663, [former] 5701-5703,
[former] 5705-5711, [former] 5751, [former] 5753-5759,
[former] 5761, [former] 5762, [former] 5764-5770, [former]
5785, [former] 5786, [former] 5791, 6371-6384 [10 U.S.C.
6371, 6383 now 10 U.S.C. 8371, 8372; former 10 U.S.C.
6372-6382, 6384], [former] 6386, [former] 6407.

‘“(b) For the purposes of subsection (a), the following
officers may not be considered officers serving on ac-
tive duty:

‘(1) Retired officers.

‘(2) Officers of the Navy Reserve assigned to active
duty for training.

‘(38) Officers of the Navy Reserve ordered to active
duty in connection with organizing, administering,
recruiting, instructing, or drilling the Navy Reserve
or the Marine Corps Reserve.

‘“(4) Officers of the Navy Reserve ordered to tem-
porary active duty for the purpose of prosecuting spe-
cial work.
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‘“(¢) Title IV of the Officer Personnel Act of 1947 (61
Stat. 869), as amended, is amended by adding the fol-
lowing new section at the end thereof:

“[SEC. 437. Repealed. Pub. L. 104-106, div. A, title XV,
§1505(a), Feb. 10, 1996, 110 Stat. 514.1”

CHAPTER 811—DISTRIBUTION IN GRADE

Sec.

8101. Prescribed number; vacancies.

8102. Regular Navy: retired flag officers on active
duty.

8103. Suspension: preceding sections.

AMENDMENTS

2018—Pub. L. 115-232, div. A, title VIII, §807(e)(2)(B),
(f)(1), Aug. 13, 2018, 132 Stat. 1837, 1838, redesignated
chapter 533 of this title as this chapter and items 5441,
5450, and 5451 as 8101 to 8103, respectively.

1996—Pub. L. 104-106, div. A, title XV, §1501(c)(20),
Feb. 10, 1996, 110 Stat. 499, struck out item 5454 ‘‘Com-
putations: rule when fraction occurs in final result’’.

1994—Pub. L. 103-337, div. A, title XVI, §1673(b)(1),
Oct. 5, 1994, 108 Stat. 3016, struck out items 5456 ‘‘Naval
Reserve and Marine Corps Reserve’, 5457 ‘‘Naval Re-
serve: officers in an active status in grades above chief
warrant officer, W-5"’, and 5458 ‘‘Marine Corps Reserve:
officers in an active status in grades above chief war-
rant officer, W-5"".

1991—Pub. L. 102-190, div. A, title XI, §1131(8)(B), Dec.
5, 1991, 105 Stat. 1506, substituted “W-5’ for “W-4 in
items 5457 and 5458.

1990—Pub. L. 101-510, div. A, title IV, §403(b)(2)(B),
Nov. 5, 1990, 104 Stat. 1545, struck out items 5442 ‘‘Navy:
line officers on active duty; rear admirals (lower half)
and rear admirals’, 5443 ‘‘Marine Corps: officers on ac-
tive duty; brigadier generals and major generals’’, 5444
“Navy: staff corps officers on active duty; rear admi-
rals (lower half) and rear admirals’’, and 5446 ‘‘Applica-
tion: sections 5442, 5443, 5444°°.

1985—Pub. L. 99-145, title V, §514(b)(6)(B), (7)(B), Nov.
8, 1985, 99 Stat. 629, substituted ‘‘rear admirals (lower
half)” for ‘“‘commodores’ in items 5442 and 5444.

1981—Pub. L. 97-86, title IV, §405(b)(6)(B), (7)(B), Dec.
1, 1981, 95 Stat. 1106, substituted ‘‘commodores’ for
‘“‘commodore admirals’ in items 5442 and 5444.

Pub. L. 9722, §10(b)(6)(B), July 10, 1981, 95 Stat. 137,
struck out item 5455 ‘‘Computations and determina-
tions: effect on status of officers”.

1980—Pub. L. 96-513, title V, §§503(18), 513(9)(A), Dec.
12, 1980, 94 Stat. 2912, 2931, inserted ‘‘; commodore admi-
rals and rear admirals’ in item 5442, inserted
‘“; brigadier generals and major generals’ in item 5443,
inserted ‘‘; commodore admirals and rear admirals’ in
item 5444, struck out items 5445 ‘‘Suspension: sections
5442, 5443, 5444, 5447 ‘‘Navy: line officers on the active
list; permanent grade’’, 5448 ‘‘Marine Corps: officers on
the active list; permanent grade’, 5449 ‘‘Navy: staff
corps officers on the active list; permanent grade’’, and
5452 ““Navy: women line officers on active duty; Marine
Corps: women officers on active duty’’, and substituted
“in grades” for ‘‘in permanent grades’ in items 5457
and 5458.

1967—Pub. L. 90-130, §1(17)(F), (H), Nov. 8, 1967, 81
Stat. 377, struck out item 5453 ‘‘Marine Corps: women
officers on the active list; permanent grade’’, and sub-
stituted: ‘‘Navy: women line officers on active duty;
Marine Corps: women officers on active duty” for
“Navy: women line officers on the active list; perma-
nent grade’’ in item 5452.

1958—Pub. L. 85-861, §1(113)(B), Sept. 2, 1958, 72 Stat.
1492, added items 5457 and 5458.

§ 8101. Prescribed number; vacancies

In this chapter, the term ‘‘prescribed number”’
or ‘‘number prescribed” as applied to a
grade, means the number of officers of a de-
scribed corps, designation, or other category
that shall be maintained in the grade concerned.

11:44 Oct 12,2021 Jkt 000000 PO 00000 Frm 03012 Fmt5800 Sfmt5800 D:\OLRC\WORK\_PDFMAKE\2018SUPP220\USC10_20\USC10.004 PROD

TITLE 10—ARMED FORCES

Page 3012

Except as otherwise specifically provided, the
actual number of officers in a grade may not ex-
ceed the prescribed number. Vacancies occur
whenever, and to the extent that, the actual
number falls below the prescribed number.

(Aug. 10, 1956, ch. 1041, 7T0A Stat. 299, §5441; Pub.
L. 96-513, title III, §313(a), Dec. 12, 1980, 94 Stat.
2889; Pub. L. 101-189, div. A, title XVI, §1622(e)(8),
Nov. 29, 1989, 103 Stat. 1605; renumbered §8101,
Pub. L. 115-232, div. A, title VIII, §807(b)(1), Aug.
13, 2018, 132 Stat. 1834.)

HISTORICAL AND REVISION NOTES

This section is derived from the distribution-in-grade
provisions of the Officers Personnel Act of 1947. It is in-
serted here to show clearly what is meant by the ‘“‘au-
thorized number”’ of officers in a grade as used in the
distribution-in-grade sections of the Officer Personnel
Act. ““Prescribed number’ is substituted for ‘‘author-
ized number’’ because the latter, as used in other provi-
sions of law, means simply the maximum number of
persons authorized to be in a designated category. As
used in the distribution-in-grade provisions of the Offi-
cer Personnel Act the term means not only the max-
imum number of officers that may be in a particular
grade, but also the number of officers that should be
maintained in that grade. It places not only a ceiling
but a floor on the number of officers for the grade con-
cerned. This is accomplished by establishing vacancies
when the actual number of officers in the grade con-
cerned falls below the ‘‘authorized’ or, as used here,
the ‘“‘prescribed’”” number. Where there is a prescribed
number for a grade, an officer should, in the absence of
other controlling provisions of law, be promoted to
that grade to fill an existing vacancy, as of the date on
which the vacancy occurred. In this manner, at least
constructively, the prescribed number is maintained.

There is no source for the section because the Officer
Personnel Act did not attempt specifically to define
‘‘authorized number’’ in this context. The meaning of
the term is derived only from understanding the effect
given it throughout the Officer Personnel Act and from
the imperative requirements of sections 103, 203, and 303
of the act.

AMENDMENTS

2018—Pub. L. 115-232 renumbered section 5441 of this
title as this section.

1989—Pub. L. 101-189 inserted ‘‘, the term’ after ‘‘In
this chapter’’.

1980—Pub. L. 96-513 struck out ‘‘or combination of
grades’ after ‘‘to a grade”, after ‘‘in the grade’’, and
after ‘“‘in a grade’’.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Feb. 1, 2019,
with provision for the coordination of amendments and
special rule for certain redesignations, see section 800
of Pub. L. 115-232, set out as a note preceding section
3001 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Sept. 15, 1981,
but the authority to prescribe regulations under the
amendment by Pub. L. 96-513 effective on Dec. 12, 1980,
see section 701 of Pub. L. 96-513, set out as a note under
section 101 of this title.

§8102. Regular Navy: retired flag officers on ac-
tive duty

Except in time of war or national emergency,
not more than ten retired flag officers of the
Regular Navy may be on active duty.

(Aug. 10, 1956, ch. 1041, 70A Stat. 312, §5450; Pub.
L. 96-5613, title V, §503(21), Dec. 12, 1980, 94 Stat.
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