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tions’ (79 Fed. Reg. 17240 (March 27, 2014)) as applied 
to foreign banking organizations with total consoli-
dated assets equal to or greater than $100,000,000,000; 
or 

‘‘(2) limit the authority of the Board of Governors 
of the Federal Reserve System to require the estab-
lishment of an intermediate holding company under, 
implement enhanced prudential standards with re-
spect to, or tailor the regulation of a foreign banking 
organization with total consolidated assets equal to 
or greater than $100,000,000,000.’’

SUPERVISORY STRESS TEST 

Pub. L. 115–174, title IV, § 401(e), May 24, 2018, 132 Stat. 
1359, provided that: ‘‘Beginning on the effective date de-
scribed in subsection (d)(1) [of section 401 of Pub. L. 
115–174, set out above], the Board of Governors of the 
Federal Reserve System shall, on a periodic basis, con-
duct supervisory stress tests of bank holding companies 
with total consolidated assets equal to or greater than 
$100,000,000,000 and total consolidated assets of less than 
$250,000,000,000 to evaluate whether such bank holding 
companies have the capital, on a total consolidated 
basis, necessary to absorb losses as a result of adverse 
economic conditions.’’

[For definition of ‘‘bank holding companies’’ as used 
in section 401(e) of Pub. L. 115–174, set out above, see 
section 2 of Pub. L. 115–174, set out as a Definitions 
note below.] 

GLOBAL SYSTEMICALLY IMPORTANT BANK HOLDING 
COMPANIES 

Pub. L. 115–174, title IV, § 401(f), May 24, 2018, 132 Stat. 
1359, provided that: ‘‘Any bank holding company, re-
gardless of asset size, that has been identified as a glob-
al systemically important BHC under section 217.402 of 
title 12, Code of Federal Regulations, shall be consid-
ered a bank holding company with total consolidated 
assets equal to or greater than $250,000,000,000 with re-
spect to the application of standards or requirements 
under—

‘‘(1) this section [amending this section and sec-
tions 248, 5325, 5326, 5331, 5345, 5363, and 5364 of this 
title and enacting provisions set out as notes under 
this section]; 

‘‘(2) sections 116(a), 121(a), 155(d), 163(b), 164, and 165 
of the Financial Stability Act of 2010 (12 U.S.C. 
5326(a), 5331(a), 5345(d), 5363(b), 5364, 5365); and 

‘‘(3) paragraph (2)(A) of the second subsection (s) 
(relating to assessments) of section 11 of the Federal 
Reserve Act (12 U.S.C. 248(s)(2)[(A)]).’’
[For definition of ‘‘bank holding company’’ as used in 

section 401(f) of Pub. L. 115–174, set out above, see sec-
tion 2 of Pub. L. 115–174, set out as a Definitions note 
below.] 

DEFINITIONS 

Pub. L. 115–174, § 2, May 24, 2018, 132 Stat. 1297, pro-
vided that: ‘‘In this Act [see Short Title of 2018 Amend-
ment note set out under section 1601 of Title 15, Com-
merce and Trade]: 

‘‘(1) APPROPRIATE FEDERAL BANKING AGENCY; COM-
PANY; DEPOSITORY INSTITUTION; DEPOSITORY INSTITU-
TION HOLDING COMPANY.—The terms ‘appropriate Fed-
eral banking agency’, ‘company’, ‘depository institu-
tion’, and ‘depository institution holding company’ 
have the meanings given those terms in section 3 of 
the Federal Deposit Insurance Act (12 U.S.C. 1813). 

‘‘(2) BANK HOLDING COMPANY.—The term ‘bank hold-
ing company’ has the meaning given the term in sec-
tion 2 of the Bank Holding Company Act of 1956 (12 
U.S.C. 1841).’’

§ 5366. Early remediation requirements 

(a) In general 

The Board of Governors, in consultation with 
the Council and the Corporation, shall prescribe 
regulations establishing requirements to provide 

for the early remediation of financial distress of 
a nonbank financial company supervised by the 
Board of Governors or a bank holding company 
described in section 5365(a) of this title, except 
that nothing in this subsection authorizes the 
provision of financial assistance from the Fed-
eral Government. 

(b) Purpose of the early remediation require-
ments 

The purpose of the early remediation require-
ments under subsection (a) shall be to establish 
a series of specific remedial actions to be taken 
by a nonbank financial company supervised by 
the Board of Governors or a bank holding com-
pany described in section 5365(a) of this title 
that is experiencing increasing financial dis-
tress, in order to minimize the probability that 
the company will become insolvent and the po-
tential harm of such insolvency to the financial 
stability of the United States. 

(c) Remediation requirements 

The regulations prescribed by the Board of 
Governors under subsection (a) shall—

(1) define measures of the financial condition 
of the company, including regulatory capital, 
liquidity measures, and other forward-looking 
indicators; and 

(2) establish requirements that increase in 
stringency as the financial condition of the 
company declines, including—

(A) requirements in the initial stages of fi-
nancial decline, including limits on capital 
distributions, acquisitions, and asset 
growth; and 

(B) requirements at later stages of finan-
cial decline, including a capital restoration 
plan and capital-raising requirements, limits 
on transactions with affiliates, management 
changes, and asset sales. 

(Pub. L. 111–203, title I, § 166, July 21, 2010, 124 
Stat. 1432.) 

§ 5367. Affiliations 

(a) Affiliations 

Nothing in this part shall be construed to re-
quire a nonbank financial company supervised 
by the Board of Governors, or a company that 
controls a nonbank financial company super-
vised by the Board of Governors, to conform the 
activities thereof to the requirements of section 
1843 of this title. 

(b) Requirement 

(1) In general 

(A) Board authority 

If a nonbank financial company supervised 
by the Board of Governors conducts activi-
ties other than those that are determined to 
be financial in nature or incidental thereto 
under section 1843(k) of this title, the Board 
of Governors may require such company to 
establish and conduct all or a portion of 
such activities that are determined to be fi-
nancial in nature or incidental thereto in or 
through an intermediate holding company 
established pursuant to regulation of the 
Board of Governors, not later than 90 days 
(or such longer period as the Board of Gov-

VerDate 0ct 09 2002 10:17 Oct 12, 2021 Jkt 000000 PO 00000 Frm 01852 Fmt 5800 Sfmt 5800 D:\OLRC\DATA\PRINT\2018SUPP220\OUTPUT\PCC\FOLIOS\USC12.20 PROD



Page 1853 TITLE 12—BANKS AND BANKING § 5368

1 So in original. The word ‘‘to’’ probably should not appear. 

ernors may deem appropriate) after the date 
on which the nonbank financial company su-
pervised by the Board of Governors is noti-
fied of the determination of the Board of 
Governors under this section. 

(B) Necessary actions 

Notwithstanding subparagraph (A), the 
Board of Governors shall require a nonbank 
financial company supervised by the Board 
of Governors to establish an intermediate 
holding company if the Board of Governors 
makes a determination that the establish-
ment of such intermediate holding company 
is necessary to—

(i) appropriately supervise activities 
that are determined to be financial in na-
ture or incidental thereto; or 

(ii) to 1 ensure that supervision by the 
Board of Governors does not extend to the 
commercial activities of such nonbank fi-
nancial company. 

(2) Internal financial activities 

For purposes of this subsection, activities 
that are determined to be financial in nature 
or incidental thereto under section 1843(k) of 
this title, as described in paragraph (1), shall 
not include internal financial activities, in-
cluding internal treasury, investment, and 
employee benefit functions. With respect to 
any internal financial activity engaged in for 
the company or an affiliate and a non-affiliate 
of such company during the year prior to July 
21, 2010, such company (or an affiliate that is 
not an intermediate holding company or sub-
sidiary of an intermediate holding company) 
may continue to engage in such activity, as 
long as not less than 2/3 of the assets or 2/3 of 
the revenues generated from the activity are 
from or attributable to such company or an af-
filiate, subject to review by the Board of Gov-
ernors, to determine whether engaging in such 
activity presents undue risk to such company 
or to the financial stability of the United 
States. 

(3) Source of strength 

A company that directly or indirectly con-
trols an intermediate holding company estab-
lished under this section shall serve as a 
source of strength to its subsidiary inter-
mediate holding company. 

(4) Parent company reports 

The Board of Governors may, from time to 
time, require reports under oath from a com-
pany that controls an intermediate holding 
company, and from the appropriate officers or 
directors of such company, solely for purposes 
of ensuring compliance with the provisions of 
this section, including assessing the ability of 
the company to serve as a source of strength 
to its subsidiary intermediate holding com-
pany pursuant to paragraph (3) and enforcing 
such compliance. 

(5) Limited parent company enforcement 

(A) In general 

In addition to any other authority of the 
Board of Governors, the Board of Governors 

may enforce compliance with the provisions 
of this subsection that are applicable to any 
company described in paragraph (1) that 
controls an intermediate holding company 
under section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], and such company 
shall be subject to such section (solely for 
such purposes) in the same manner and to 
the same extent as if such company were a 
bank holding company. 

(B) Application of other Act 

Any violation of this subsection by any 
company that controls an intermediate 
holding company may also be treated as a 
violation of the Federal Deposit Insurance 
Act [12 U.S.C. 1811 et seq.] for purposes of 
subparagraph (A). 

(C) No effect on other authority 

No provision of this paragraph shall be 
construed as limiting any authority of the 
Board of Governors or any other Federal 
agency under any other provision of law. 

(c) Regulations 

The Board of Governors—
(1) shall promulgate regulations to establish 

the criteria for determining whether to re-
quire a nonbank financial company supervised 
by the Board of Governors to establish an in-
termediate holding company under subsection 
(b); and 

(2) may promulgate regulations to establish 
any restrictions or limitations on transactions 
between an intermediate holding company or 
a nonbank financial company supervised by 
the Board of Governors and its affiliates, as 
necessary to prevent unsafe and unsound prac-
tices in connection with transactions between 
such company, or any subsidiary thereof, and 
its parent company or affiliates that are not 
subsidiaries of such company, except that such 
regulations shall not restrict or limit any 
transaction in connection with the bona fide 
acquisition or lease by an unaffiliated person 
of assets, goods, or services. 

(Pub. L. 111–203, title I, § 167, July 21, 2010, 124 
Stat. 1432.)

Editorial Notes 

REFERENCES IN TEXT 

This part, referred to in subsec. (a), was in the origi-
nal ‘‘this subtitle’’, meaning subtitle C (§§ 161–176) of 
title I of Pub. L. 111–203, July 21, 2010, 124 Stat. 1420, 
which is classified principally to this part. For com-
plete classification of subtitle C to the Code, see Ta-
bles. 

The Federal Deposit Insurance Act, referred to in 
subsec. (b)(5)(B), is act Sept. 21, 1950, ch. 967, § 2, 64 Stat. 
873, which is classified generally to chapter 16 (§ 1811 et 
seq.) of this title. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 1811 of this title and Tables. 

§ 5368. Regulations 

The Board of Governors shall have authority 
to issue regulations to implement parts A and C 
and the amendments made thereunder. Except 
as otherwise specified in part A or C, not later 
than 18 months after the effective date of this 
Act, the Board of Governors shall issue final 
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