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§8306. Determining status of novel derivative

products

ties and Exchange Commission grant an
exemption pursuant to section 78mmi(a)(1)

(a) Process for determining the status of a novel of this title with respect to a product that
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derivative product
(1) Notice
(A) In general

Any person filing a proposal to list or
trade a novel derivative product that may
have elements of both securities and con-
tracts of sale of a commodity for future de-
livery (or options on such contracts or op-
tions on commodities) may concurrently
provide notice and furnish a copy of such fil-
ing with the Securities and Exchange Com-
mission and the Commodity Futures Trad-
ing Commission. Any such notice shall state
that notice has been made with both Com-
missions.

(B) Notification

If no concurrent notice is made pursuant
to subparagraph (A), within 5 business days
after determining that a proposal that seeks
to list or trade a novel derivative product
may have elements of both securities and
contracts of sale of a commodity for future
delivery (or options on such contracts or op-
tions on commodities), the Securities and
Exchange Commission or the Commodity
Futures Trading Commission, as applicable,
shall notify the other Commission and pro-
vide a copy of such filing to the other Com-
mission.

(2) Request for determination
(A) In general

No later than 21 days after receipt of a no-
tice under paragraph (1), or upon its own ini-
tiative if no such notice is received, the
Commodity Futures Trading Commission
may request that the Securities and Ex-
change Commission issue a determination as
to whether a product is a security, as defined
in section 78c(a)(10) of this title.

(B) Request

No later than 21 days after receipt of a no-
tice under paragraph (1), or upon its own ini-
tiative if no such notice is received, the Se-
curities and Exchange Commission may re-
quest that the Commodity Futures Trading
Commission issue a determination as to
whether a product is a contract of sale of a
commodity for future delivery, an option on
such a contract, or an option on a com-
modity subject to the Commodity Futures
Trading Commission’s exclusive jurisdiction
under section 2(a)(1)(A) of title 7.

(C) Requirement relating to request

A request under subparagraph (A) or (B)
shall be made by submitting such request, in
writing, to the Securities and Exchange
Commission or the Commodity Futures
Trading Commission, as applicable.

(D) Effect

Nothing in this paragraph shall be con-
strued to prevent—

(i) the Commodity Futures Trading Com-

mission from requesting that the Securi-
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is the subject of a filing under paragraph
1); or

(ii) the Securities and Exchange Com-
mission from requesting that the Com-
modity Futures Trading Commission grant
an exemption pursuant to section 6(c)(1) of
title 7 with respect to a product that is the
subject of a filing under paragraph (1),

Provided, however, that nothing in this sub-
paragraph shall be construed to require the
Commodity Futures Trading Commission or
the Securities and Exchange Commission to
issue an exemption requested pursuant to
this subparagraph; provided further, That an
order granting or denying an exemption de-
scribed in this subparagraph and issued
under paragraph (3)(B) shall not be subject
to judicial review pursuant to subsection (b).
(E) Withdrawal of request

A request under subparagraph (A) or (B)
may be withdrawn by the Commission mak-
ing the request at any time prior to a deter-
mination being made pursuant to paragraph
(3) for any reason by providing written no-
tice to the head of the other Commission.

(3) Determination

Notwithstanding any other provision of law,
no later than 120 days after the date of receipt
of a request—

(A) under subparagraph (A) or (B) of para-
graph (2), unless such request has been with-
drawn pursuant to paragraph (2)(E), the Se-
curities and Exchange Commission or the
Commodity Futures Trading Commission, as
applicable, shall, by order, issue the deter-
mination requested in subparagraph (A) or
(B) of paragraph (2), as applicable, and the
reasons therefor; or

(B) under paragraph (2)(D), unless such re-
quest has been withdrawn, the Securities
and Exchange Commission or the Com-
modity Futures Trading Commission, as ap-
plicable, shall grant an exemption or provide
reasons for not granting such exemption,
provided that any decision by the Securities
and Exchange Commission not to grant such
exemption shall not be reviewable under sec-
tion 78y of this title.

(b) Judicial resolution

(1) In general

The Commodity Futures Trading Commis-
sion or the Securities and Exchange Commis-
sion may petition the United States Court of
Appeals for the District of Columbia Circuit
for review of a final order of the other Com-
mission issued pursuant to subsection
(a)(3)(A), with respect to a novel derivative
product that may have elements of both secu-
rities and contracts of sale of a commodity for
future delivery (or options on such contracts
or options on commodities) that it believes af-
fects its statutory jurisdiction within 60 days
after the date of entry of such order, a written
petition requesting a review of the order. Any
such proceeding shall be expedited by the
Court of Appeals.
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(2) Transmittal of petition and record

A copy of a petition described in paragraph
(1) shall be transmitted not later than 1 busi-
ness day after filing by the complaining Com-
mission to the responding Commission. On re-
ceipt of the petition, the responding Commis-
sion shall file with the court a copy of the
order under review and any documents re-
ferred to therein, and any other materials pre-
scribed by the court.

(3) Standard of review

The court, in considering a petition filed
pursuant to paragraph (1), shall give no def-
erence to, or presumption in favor of, the
views of either Commission.

(4) Judicial stay

The filing of a petition by the complaining
Commission pursuant to paragraph (1) shall
operate as a stay of the order, until the date
on which the determination of the court is
final (including any appeal of the determina-
tion).

(Pub. L. 111-203, title VII, §718, July 21, 2010, 124
Stat. 1652.)

DEFINITION

For definition of ‘‘including’’ as used in this section,
see section 5301 of Title 12, Banks and Banking.

§8307. Studies

(a) Study on effects of position limits on trading
on exchanges in the United States

(1) Study

The Commodity Futures Trading Commis-
sion, in consultation with each entity that is
a designated contract market under the Com-
modity Exchange Act [7 U.S.C. 1 et seq.], shall
conduct a study of the effects (if any) of the
position limits imposed pursuant to the other
provisions of this title! on excessive specula-
tion and on the movement of transactions
from exchanges in the United States to trad-
ing venues outside the United States.

(2) Report to the Congress

Within 12 months after the imposition of po-
sition limits pursuant to the other provisions
of this title,! the Commodity Futures Trading
Commission, in consultation with each entity
that is a designated contract market under
the Commodity Exchange Act, shall submit to
the Congress a report on the matters described
in paragraph (1).

(3) Required hearing

Within 30 legislative days after the submis-
sion to the Congress of the report described in
paragraph (2), the Committee on Agriculture
of the House of Representatives shall hold a
hearing examining the findings of the report.
(4) Biennial reporting

In addition to the study required in para-
graph (1), the Chairman of the Commodity Fu-
tures Trading Commission shall prepare and
submit to the Congress biennial reports on the
growth or decline of the derivatives markets

1See References in Text note below.
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in the United States and abroad, which shall
include assessments of the causes of any such
growth or decline, the effectiveness of regu-
latory regimes in managing systemic risk, a
comparison of the costs of compliance at the
time of the report for market participants
subject to regulation by the United States
with the costs of compliance in December 2008
for the market participants, and the quality of
the available data. In preparing the report, the
Chairman shall solicit the views of, consult
with, and address the concerns raised by, mar-
ket participants, regulators, legislators, and
other interested parties.

(b) Study on feasibility of requiring use of stand-

ardized algorithmic descriptions for finan-
cial derivatives

(1) In general

The Securities and Exchange Commission
and the Commodity Futures Trading Commis-
sion shall conduct a joint study of the feasi-
bility of requiring the derivatives industry to
adopt standardized computer-readable algo-
rithmic descriptions which may be used to de-
scribe complex and standardized financial de-
rivatives.

(2) Goals

The algorithmic descriptions defined in the
study shall be designed to facilitate computer-
ized analysis of individual derivative contracts
and to calculate net exposures to complex de-
rivatives. The algorithmic descriptions shall
be optimized for simultaneous use by—

(A) commercial users and traders of de-
rivatives;

(B) derivative clearing houses, exchanges
and electronic trading platforms;

(C) trade repositories and regulator inves-
tigations of market activities; and

(D) systemic risk regulators.

The study will also examine the extent to
which the algorithmic description, together
with standardized and extensible legal defini-
tions, may serve as the binding legal defini-
tion of derivative contracts. The study will ex-
amine the logistics of possible implementa-
tions of standardized algorithmic descriptions
for derivatives contracts. The study shall be
limited to electronic formats for exchange of
derivative contract descriptions and will not
contemplate disclosure of proprietary valu-
ation models.

(3) International coordination

In conducting the study, the Securities and
Exchange Commission and the Commodity Fu-
tures Trading Commission shall coordinate
the study with international financial institu-
tions and regulators as appropriate and prac-
tical.

(4) Report

Within 8 months after July 21, 2010, the Se-
curities and Exchange Commission and the
Commodity Futures Trading Commission shall
jointly submit to the Committees on Agri-
culture and on Financial Services of the House
of Representatives and the Committees on Ag-
riculture, Nutrition, and Forestry and on
Banking, Housing, and Urban Affairs of the
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