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ball, or latex balloon, or a toy or game that contains 

a marble, small ball, latex balloon, or other small 

part, shall report to the Commission any information 

obtained by such manufacturer, distributor, retailer, 

or importer which reasonably supports the conclusion 

that—

‘‘(A) an incident occurred in which a child (re-

gardless of age) choked on such a marble, small 

ball, or latex balloon or on a marble, small ball, 

latex balloon, or other small part contained in such 

toy or game; and 

‘‘(B) as a result of that incident the child died, 

suffered serious injury, ceased breathing for any 

length of time, or was treated by a medical profes-

sional. 

‘‘(2) TREATMENT UNDER CPSA.—For purposes of sec-

tion 19(a)(3) of the Consumer Product Safety Act (15 

U.S.C. 2068(a)(3)), the requirement to report informa-

tion under this subsection is deemed to be a require-

ment under such Act [15 U.S.C. 2051 et seq.]. 

‘‘(3) EFFECT ON LIABILITY.—A report by a manufac-

turer, distributor, retailer, or importer under para-

graph (1) shall not be interpreted, for any purpose, as 

an admission of liability or of the truth of the infor-

mation contained in the report. 

‘‘(b) CONFIDENTIALITY PROTECTIONS.—The confiden-

tiality protections of section 6(b) of the Consumer 

Product Safety Act (15 U.S.C. 2055(b)) apply to any in-

formation reported to the Commission under sub-

section (a) of this section. For purposes of section 

6(b)(5) of such Act, information so reported shall be 

treated as information submitted pursuant to section 

15(b) of such Act [15 U.S.C. 2064(b)] respecting a con-

sumer product.’’

§ 2065. Inspection and recordkeeping 

(a) Inspection 

For purposes of implementing this chapter, or 
rules or orders prescribed under this chapter, of-
ficers or employees duly designated by the Com-
mission, upon presenting appropriate creden-
tials and a written notice from the Commission 
to the owner, operator, or agent in charge, are 
authorized—

(1) to enter, at reasonable times, (A) any fac-
tory, warehouse, or establishment in which 
consumer products are manufactured or held, 
in connection with distribution in commerce, 
(B) any firewalled conformity assessment bod-
ies accredited under section 2063(f)(2)(D) of 
this title, or (C) any conveyance being used to 
transport consumer products in connection 
with distribution in commerce; and 

(2) to inspect, at reasonable times and in a 
reasonable manner such conveyance or those 
areas of such factory, firewalled conformity 
assessment body, warehouse, or establishment 
where such products are manufactured, held, 
or transported and which may relate to the 
safety of such products. Each such inspection 
shall be commenced and completed with rea-
sonable promptness. 

(b) Recordkeeping 

Every person who is a manufacturer, private 
labeler, or distributor of a consumer product 
shall establish and maintain such records, make 
such reports, and provide such information as 
the Commission may, by rule, reasonably re-
quire for the purposes of implementing this 
chapter, or to determine compliance with rules 
or orders prescribed under this chapter. Upon re-
quest of an officer or employee duly designated 
by the Commission, every such manufacturer, 

private labeler, or distributor shall permit the 
inspection of appropriate books, records, and pa-
pers relevant to determining whether such man-
ufacturer, private labeler, or distributor has 
acted or is acting in compliance with this chap-
ter and rules under this chapter. 

(c) Identification of manufacturers, importers, 
retailers, and distributors 

Upon request by an officer or employee duly 
designated by the Commission—

(1) every importer, retailer, or distributor of 
a consumer product (or other product or sub-
stance over which the Commission has juris-
diction under this chapter or any other Act) 
shall identify the manufacturer of that prod-
uct by name, address, or such other identi-
fying information as the officer or employee 
may request, to the extent that such informa-
tion is known or can be readily determined by 
the importer, retailer, or distributor; and 

(2) every manufacturer shall identify by 
name, address, or such other identifying infor-
mation as the officer or employee may re-
quest—

(A) each retailer or distributor to which 
the manufacturer directly supplied a given 
consumer product (or other product or sub-
stance over which the Commission has juris-
diction under this chapter or any other Act); 

(B) each subcontractor involved in the pro-
duction or fabrication of such product or 
substance; and 

(C) each subcontractor from which the 
manufacturer obtained a component thereof. 

(d) Manufacturer’s compliance 

The Commission shall, by rule, condition the 
manufacturing for sale, offering for sale, dis-
tribution in commerce, or importation into the 
United States of any consumer product or other 
product on the manufacturer’s compliance with 
the inspection and recordkeeping requirements 
of this chapter and the Commission’s rules with 
respect to such requirements. 

(Pub. L. 92–573, § 16, Oct. 27, 1972, 86 Stat. 1222; 
Pub. L. 110–314, title II, §§ 215, 223(c)(2), Aug. 14, 
2008, 122 Stat. 3056, 3069.) 

AMENDMENTS 

2008—Subsec. (a). Pub. L. 110–314, § 215(c)(1), inserted 

subsec. heading. 
Subsec. (a)(1). Pub. L. 110–314, § 215(a)(1), substituted 

‘‘(B) any firewalled conformity assessment bodies ac-

credited under section 2063(f)(2)(D) of this title, or (C)’’ 

for ‘‘or (B)’’. 
Subsec. (a)(2). Pub. L. 110–314, § 215(a)(2), inserted 

‘‘firewalled conformity assessment body,’’ after ‘‘fac-

tory,’’. 
Subsec. (b). Pub. L. 110–314, § 215(c)(2), inserted subsec. 

heading. 
Subsec. (c). Pub. L. 110–314, § 215(b), added subsec. (c). 
Subsec. (d). Pub. L. 110–314, § 223(c)(2), added subsec. 

(d). 

EFFECTIVE DATE 

Section effective on the sixtieth day following Oct. 

27, 1972, see section 34 of Pub. L. 92–573, set out as a 

note under section 2051 of this title. 

§ 2066. Imported products 

(a) Refusal of admission 

Any consumer product offered for importation 
into the customs territory of the United States 
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(as defined in general note 2 of the Harmonized 
Tariff Schedule of the United States) shall be re-
fused admission into such customs territory if 
such product—

(1) fails to comply with an applicable con-
sumer product safety rule; 

(2) is not accompanied by a certificate re-
quired by this chapter or any other Act en-
forced by the Commission, or is accompanied 
by a false certificate, if the manufacturer in 
the exercise of due care has reason to know 
that the certificate is false or misleading in 
any material respect, or is not accompanied 
by any label or certificate (including tracking 
labels) required under section 2063 of this title 
or any rule or regulation under such section; 

(3) is or has been determined to be an immi-
nently hazardous consumer product in a pro-
ceeding brought under section 2061 of this 
title; 

(4) has a product defect which constitutes a 
substantial product hazard (within the mean-
ing of section 2064(a)(2)) of this title; or 

(5) is a product which was manufactured by 
a person who the Commission has informed 
the Secretary of the Treasury is in violation 
of subsection (g). 

(b) Samples 

The Secretary of the Treasury shall obtain 
without charge and deliver to the Commission, 
upon the latter’s request, a reasonable number 
of samples of consumer products being offered 
for import. Except for those owners or con-
signees who are or have been afforded an oppor-
tunity for a hearing in a proceeding under sec-
tion 2061 of this title with respect to an immi-
nently hazardous product, the owner or con-
signee of the product shall be afforded an oppor-
tunity by the Commission for a hearing in ac-
cordance with section 554 of title 5 with respect 
to the importation of such products into the 
customs territory of the United States. If it ap-
pears from examination of such samples or oth-
erwise that a product must be refused admission 
under the terms of subsection (a), such product 
shall be refused admission, unless subsection (c) 
of this section applies and is complied with. 

(c) Modification 

If it appears to the Commission that any con-
sumer product which may be refused admission 
pursuant to subsection (a) of this section can be 
so modified that it need not (under the terms of 
paragraphs (1) through (4) of subsection (a)) be 
refused admission, the Commission may defer 
final determination as to the admission of such 
product and, in accordance with such regula-
tions as the Commission and the Secretary of 
the Treasury shall jointly agree to, permit such 
product to be delivered from customs custody 
under bond for the purpose of permitting the 
owner or consignee an opportunity to so modify 
such product. 

(d) Supervision of modifications 

All actions taken by an owner or consignee to 
modify such product under subsection (c) shall 
be subject to the supervision of an officer or em-
ployee of the Commission and of the Depart-
ment of the Treasury. If it appears to the Com-
mission that the product cannot be so modified 

or that the owner or consignee is not proceeding 
satisfactorily to modify such product, it shall be 
refused admission into the customs territory of 
the United States, and the Commission may di-
rect the Secretary to demand redelivery of the 
product into customs custody, and to seize the 
product in accordance with section 2071(b) of 
this title if it is not so redelivered. 

(e) Product destruction 

Products refused admission into the customs 
territory of the United States shall be destroyed 
unless, upon application by the owner, con-
signee, or importer of record, the Secretary of 
the Treasury permits the export of the product 
in lieu of destruction. If the owner, consignee, or 
importer of record does not export the product 
within 90 days of approval to export, such prod-
uct shall be destroyed. 

(f) Payment of expenses occasioned by refusal of 
admission 

All expenses (including travel, per diem or 
subsistence, and salaries of officers or employees 
of the United States) in connection with the de-
struction provided for in this section (the 
amount of such expenses to be determined in ac-
cordance with regulations of the Secretary of 
the Treasury) and all expenses in connection 
with the storage, cartage, or labor with respect 
to any consumer product refused admission 
under this section, shall be paid by the owner or 
consignee and, in default of such payment, shall 
constitute a lien against any future importa-
tions made by such owner or consignee. 

(g) Inspection and recordkeeping requirement 

Manufacturers of imported products shall be 
in compliance with all inspection and record-
keeping requirements under section 2065 of this 
title applicable to such products, and the Com-
mission shall advise the Secretary of the Treas-
ury of any manufacturer who is not in compli-
ance with all inspection and recordkeeping re-
quirements under section 2065 of this title. 

(h) Product surveillance program 

(1) The Commission shall establish and main-
tain a permanent product surveillance program, 
in cooperation with other appropriate Federal 
agencies, for the purpose of carrying out the 
Commission’s responsibilities under this chapter 
and the other Acts administered by the Commis-
sion and preventing the entry of unsafe con-
sumer products into the commerce of the United 
States. 

(2) The Commission may provide to the agen-
cies with which it is cooperating under para-
graph (1) such information, data, violator lists, 
test results, and other support, guidance, and 
documents as may be necessary or helpful for 
such agencies to cooperate with the Commission 
to carry out the product surveillance program 
under paragraph (1). 

(3) The Commission shall periodically report 
to the appropriate Congressional committees 
the results of the surveillance program under 
paragraph (1). 

(Pub. L. 92–573, § 17, Oct. 27, 1972, 86 Stat. 1223; 
Pub. L. 100–418, title I, § 1214(d), Aug. 23, 1988, 102 
Stat. 1156; Pub. L. 101–608, title I, § 114, Nov. 16, 
1990, 104 Stat. 3118; Pub. L. 110–314, title II, 
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§§ 216(b), 223(b), (c)(1), 235(c)(6), Aug. 14, 2008, 122 
Stat. 3058, 3068, 3069, 3075.) 

REFERENCES IN TEXT 

The Harmonized Tariff Schedule of the United States, 

referred to in subsec. (a), is not set out in the Code. See 

Publication of Harmonized Tariff Schedule note set out 

under section 1202 of Title 19, Customs Duties. 

AMENDMENTS 

2008—Subsec. (a)(2). Pub. L. 110–314, § 216(b), amended 

par. (2) generally. Prior to amendment, par. (2) read as 

follows: ‘‘is not accompanied by a certificate required 

by section 2063 of this title, or is not labeled in accord-

ance with regulations under section 2063(c) of this 

title;’’. 

Subsec. (e). Pub. L. 110–314, § 223(b), amended subsec. 

(e) generally. Prior to amendment, text read as follows: 

‘‘Products refused admission into the customs territory 

of the United States under this section must be ex-

ported, except that upon application, the Secretary of 

the Treasury may permit the destruction of the prod-

uct in lieu of exportation. If the owner or consignee 

does not export the product within a reasonable time, 

the Department of the Treasury may destroy the prod-

uct.’’

Subsec. (g). Pub. L. 110–314, § 223(c)(1), amended sub-

sec. (g) generally. Prior to amendment, text read as fol-

lows: ‘‘The Commission may, by rule, condition the im-

portation of a consumer product on the manufacturer’s 

compliance with the inspection and recordkeeping re-

quirements of this chapter and the Commission’s rules 

with respect to such requirements.’’

Subsec. (h)(3). Pub. L. 110–314, § 235(c)(6), substituted 

‘‘the appropriate Congressional committees’’ for ‘‘the 

Congress’’. 

1990—Subsec. (h). Pub. L. 101–608 added subsec. (h). 

1988—Subsec. (a). Pub. L. 100–418 substituted ‘‘general 

note 2 of the Harmonized Tariff Schedule of the United 

States’’ for ‘‘general headnote 2 to the Tariff Schedules 

of the United States’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by sections 216(b) and 223(b) of Pub. L. 

110–314 effective on the date that is 30 days after Aug. 

14, 2008, see section 239(a) of Pub. L. 110–314, set out as 

a note under section 2051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

EFFECTIVE DATE 

Section effective on the sixtieth day following Oct. 

27, 1972, see section 34 of Pub. L. 92–573, set out as a 

note under section 2051 of this title. 

PORT SURVEILLANCE DURING THE COVID–19 PANDEMIC 

Pub. L. 116–260, div. FF, title XX, § 2001, Dec. 27, 2020, 

134 Stat. 3301, provided that: 

‘‘(a) CPSC SURVEILLANCE PERSONNEL DURING THE 

COVID-19 PANDEMIC.—For the duration of a public 

health emergency declared pursuant to section 319 of 

the Public Health Service Act (42 U.S.C. 247d) as a re-

sult of confirmed cases of 2019 novel coronavirus 

(COVID–19), including any renewal thereof, the Com-

mission shall ensure, to the maximum extent feasible, 

that investigators are stationed at ports of entry to 

protect the public against unreasonable risk of injury 

from consumer products, with the goal of covering no 

fewer than 90 percent of all consumer products entering 

the United States that are risk-scored in the Risk As-

sessment Methodology system. The Commission shall 

consult with United States Customs and Border Protec-

tion, and other relevant agencies, including health and 

safety agencies, on methods to safely staff ports during 

the pandemic. 
‘‘(b) ADDITIONAL CPSC SURVEILLANCE PERSONNEL AT 

KEY PORTS OF ENTRY.—The Commission shall hire, 

train, and assign not fewer than 16 additional full-time 

equivalent personnel to be stationed at or supporting 

efforts at ports of entry, including ports of entry for de 

minimis shipments, for the purpose of identifying, as-

sessing, and addressing shipments of violative con-

sumer products. Such hiring shall continue during each 

fiscal year until the total number of full-time equiva-

lent personnel equals and sustains the staffing require-

ments identified in the report to Congress required 

under subsection (c)(2)(F). 
‘‘(c) REPORT TO CONGRESS.—

‘‘(1) IN GENERAL.—Not later than 180 days after the 

date of enactment of this section [Dec. 27, 2020], the 

Commission shall transmit to Congress, and make 

publicly available, a study and report assessing the 

risk to consumers associated with the reduction in 

Commission port inspection activity during the 

COVID-19 pandemic and the targeting and screening 

of de minimis shipments. 
‘‘(2) REPORT REQUIREMENTS.—In the study and re-

port, the Commission shall—
‘‘(A) identify—

‘‘(i) the risks associated with the reduction in 

Commission port inspection activity during the 

COVID-19 pandemic; 
‘‘(ii) the extent to which the reduction in port 

inspection activity is linked to inadequate Com-

mission resources or due to shortages of trained 

Commission staff due to the COVID-19 pandemic; 

and 
‘‘(iii) the steps the Commission has taken and 

plans to take to mitigate those risks, such as re-

calls, inspections of product inventory, consumer 

warnings, and other appropriate measures; 
‘‘(B) examine a sampling of de minimis shipments 

at a sufficient and representative sample of all 

types of ports of entry where de minimis shipments 

are processed, including express consignment car-

rier facilities, international mail facilities, and air 

cargo facilities to assess the extent to which such 

shipments include violative consumer products; 
‘‘(C) examine a sampling of shipments coming 

from countries identified as high-risk for exporting 

violative consumer products to identify trends as-

sociated with the shipment of products containing 

both intellectual property rights infringements and 

consumer product safety violations; 
‘‘(D) detail plans and timelines to effectively ad-

dress targeting and screening of de minimis ship-

ments to prevent the entry of violative consumer 

products entering into the commerce of the United 

States taking into consideration projected growth 

in e-commerce; 
‘‘(E) establish metrics by which to evaluate the 

effectiveness of the Commission efforts to reduce 

the number of de minimis shipments containing 

violative consumer products from entering into the 

commerce of the United States; and 
‘‘(F) assess projected technology and resources, 

including staffing requirements necessary to imple-

ment such plans based on available and needed 

Commission resources. 
‘‘(d) DEFINITIONS.—In this section—

‘‘(1) the term ‘Commission’ means the Consumer 

Product Safety Commission; 
‘‘(2) the term ‘de minimis shipments’ means arti-

cles containing consumer products entering the 

United States under the de minimis value exemption 

in 19 U.S.C. 1321(a)(2)(C); 
‘‘(3) the term ‘ports of entry for de minimis ship-

ments’ means environments where de minimis ship-

ments are processed, including express consignment 

carrier facilities, international mail facilities, and 

air cargo facilities; and 
‘‘(4) the term ‘violative consumer products’ means 

consumer products in violation of an applicable con-
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sumer product safety rule under the Consumer Prod-

uct Safety Act [15 U.S.C. 2051 et seq.] or any similar 

rule, regulation, standard, or ban under any other 

Act enforced by the Commission. 
‘‘(e) SAVINGS CLAUSE.—Nothing in this section shall 

be construed to limit, affect, or conflict with any other 

authority of the Commission or any other statutory re-

quirements governing the Commission.’’

IMPORT SAFETY MANAGEMENT AND INTERAGENCY 

COOPERATION 

Pub. L. 110–314, title II, § 222, Aug. 14, 2008, 122 Stat. 

3066, provided that: 
‘‘(a) RISK ASSESSMENT METHODOLOGY.—Not later than 

2 years after the date of enactment of this Act [Aug. 14, 

2008], the Commission shall develop a risk assessment 

methodology for the identification of shipments of con-

sumer products that are—
‘‘(1) intended for import into the United States; and 
‘‘(2) likely to include consumer products in viola-

tion of section 17(a) of the Consumer Product Safety 

Act (15 U.S.C. 2066(a)) or other import provisions en-

forced by the Commission. 
‘‘(b) USE OF INTERNATIONAL TRADE DATA SYSTEM AND 

OTHER DATABASES.—In developing the methodology re-

quired under subsection (a), the Commission shall—
‘‘(1) provide for the use of the International Trade 

Data System, insofar as is practicable, established 

under section 411(d) of the Tariff Act of 1930 (19 U.S.C. 

1411(d)) to evaluate and assess information about 

shipments of consumer products intended for import 

into the customs territory of the United States; 
‘‘(2) incorporate the risk assessment methodology 

required under this section into its information tech-

nology modernization plan; 
‘‘(3) examine, in consultation with U.S. Customs 

and Border Protection, how to share information col-

lected and retained by the Commission, including in-

formation in the database required under section 6A 

of the Consumer Product Safety Act [15 U.S.C. 2055a], 

for the purpose of identifying shipments of consumer 

products in violation of section 17(a) of such Act (15 

U.S.C. 2066(a)) or other import provisions enforced by 

the Commission; and 
‘‘(4) examine, in consultation with U.S. Customs 

and Border Protection, how to share information re-

quired by section 15(j) of the CPSA [15 U.S.C. 2064(j)] 

as added by section 223 of this Act for the purpose of 

identifying shipments of consumer products in viola-

tion of section 17(a) of the Consumer Product Safety 

Act (15 U.S.C. 2066(a)) or other import provisions en-

forced by the Commission. 
‘‘(c) COOPERATION WITH U.S. CUSTOMS AND BORDER 

PROTECTION.—Not later than 1 year after the date of en-

actment of this Act [Aug. 14, 2008], the Commission 

shall develop a plan for sharing information and coordi-

nating with U.S. Customs and Border Protection that 

considers, at a minimum, the following: 
‘‘(1) The number of full-time equivalent personnel 

employed by the Commission that should be sta-

tioned at U.S. ports of entry for the purpose of identi-

fying shipments of consumer products that are in vio-

lation of section 17(a) of the Consumer Product Safe-

ty Act (15 U.S.C. 2066(a)) or other import provisions 

enforced by the Commission. 
‘‘(2) The extent and nature of cooperation between 

the Commission and U.S. Customs and Border Protec-

tion personnel stationed at ports of entry in the iden-

tification of shipments of consumer product that are 

in violation of section 17(a) of the Consumer Product 

Safety Act (15 U.S.C. 2066(a)) or other import provi-

sions enforced by the Commission under this Act [see 

Short Title of 2008 Amendment note set out under 

section 2051 of this title] or any other provision of 

law. 
‘‘(3) The number of full-time equivalent personnel 

employed by the Commission that should be sta-

tioned at the National Targeting Center (or its equiv-

alent) of U.S. Customs and Border Protection, includ-

ing—

‘‘(A) the extent and nature of cooperation be-

tween Commission and U.S. Customs and Border 

Protection personnel stationed at the National Tar-

geting Center (or its equivalent), as well as at 

United States ports of entry; 

‘‘(B) the responsibilities of Commission personnel 

assigned to the National Targeting Center (or its 

equivalent) under subsection (b)(3); and 

‘‘(C) whether the information available at the Na-

tional Targeting Center (or its equivalent) would be 

useful to the Commission or U.S. Customs and Bor-

der Protection in identifying the consumer prod-

ucts described in subsection (a). 

‘‘(4) The development of rule sets for the Auto-

mated Targeting System and expedited access for the 

Commission to the Automated Targeting System. 

‘‘(5) The information and resources necessary for 

the development, updating, and effective implemen-

tation of the risk assessment methodology required 

in subsection (a). 

‘‘(d) REPORT TO CONGRESS.—Not later than 180 days 

after completion of the risk assessment methodology 

required under this section, the Commission shall sub-

mit a report to the appropriate Congressional commit-

tees concerning, at a minimum, the following: 

‘‘(1) The Commission’s plan for implementing the 

risk assessment methodology required under this sec-

tion. 

‘‘(2) The changes made or necessary to be made to 

the Commission’s memorandum of understanding 

with U.S. Customs and Border Protection. 

‘‘(3) The status of—

‘‘(A) the development of the Automated Tar-

geting System rule set required under subsection 

(c)(4) of this section; 

‘‘(B) the Commission’s access to the Automated 

Targeting System; and 

‘‘(C) the effectiveness of the International Trade 

Data System in enhancing cooperation between the 

Commission and U.S. Customs and Border Protec-

tion for the purpose of identifying shipments of 

consumer products in violation of section 17(a) of 

the Consumer Product Safety Act (15 U.S.C. 2066(a)) 

or other import provisions enforced by the Commis-

sion; 

‘‘(4) Whether the Commission requires additional 

statutory authority under the Consumer Product 

Safety Act [15 U.S.C. 2051 et seq.], the Federal Haz-

ardous Substances Act [15 U.S.C. 1261 et seq.], the 

Flammable Fabrics Act [15 U.S.C. 1191 et seq.], or the 

Poison Prevention Packaging Act of 1970 [15 U.S.C. 

1471 et seq.] in order to implement the risk assess-

ment methodology required under this section. 

‘‘(5) The level of appropriations necessary to imple-

ment the risk assessment methodology required 

under this section.’’

[For definitions of ‘‘Commission’’ and ‘‘appropriate 

Congressional committees’’ used in section 222 of Pub. 

L. 110–314, set out above, see section 2(a) of Pub. L. 

110–314, set out as a note under section 2051 of this 

title.] 

§ 2067. Exemption of exports 

(a) Risk of injury to consumers within United 
States 

This chapter shall not apply to any consumer 
product if (1) it can be shown that such product 
is manufactured, sold, or held for sale for export 
from the United States (or that such product 
was imported for export), unless (A) such con-
sumer product is in fact distributed in com-
merce for use in the United States, or (B) the 
Commission determines that exportation of such 
product presents an unreasonable risk of injury 
to consumers within the United States, and (2) 
such consumer product when distributed in com-
merce, or any container in which it is enclosed 
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