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(a). The study shall be submitted to the Committee
on Transportation and Infrastructure of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate not later
than January 1, 2000.

‘4(2) STUDY ELEMENTS.—The study required by para-
graph (1) shall—

““(A) identify transportation strategies that im-
prove the management of the national parks and
related public lands;

‘“(B) identify national parks and related public
lands with existing and potential problems of ad-
verse impact, high congestion, and pollution, or
which can benefit from alternative transportation
modes;

‘(C) assess the feasibility of alternative transpor-
tation modes; and

‘(D) identify and estimate the costs of alter-
native transportation modes for each of the na-
tional parks and related public lands referred to in
paragraph (1).

‘(3) DEFINITION.—For purposes of this subsection,
the term ‘Federal land management agencies’ means
the National Park Service, the United States Fish
and Wildlife Service, and the Bureau of Land Manage-
ment.”

STUDY OF ALTERNATIVE TRANSPORTATION MODES IN
NATIONAL PARK SYSTEM

Pub. L. 102-240, title I, §1050, Dec. 18, 1991, 105 Stat.
2000, provided that:

‘‘(a) IN GENERAL.—Not later than 12 months after the
date of the enactment of this Act [Dec. 18, 1991], the
Secretary, in consultation with the Secretary of the In-
terior, shall conduct and transmit to Congress a study
of alternative transportation modes for use in the Na-
tional Park System. In conducting such study, the Sec-
retary shall consider (1) the economic and technical
feasibility, environmental effects, projected costs and
benefits as compared to the costs and benefits of exist-
ing transportation systems, and general suitability of
transportation modes that would provide efficient and
environmentally sound ingress to and egress from Na-
tional Park lands; and (2) methods to obtain private
capital for the construction of such transportation
modes and related infrastructure.

“(b) FUNDING.—From sums authorized to be appro-
priated for park roads and parkways for fiscal year
1992, $300,000 shall be available to carry out this sec-
tion.”

§139. Efficient environmental reviews for project
decisionmaking

(a) DEFINITIONS.—In this section, the following
definitions apply:

(1) AGENCY.—The term ‘‘agency’ means any
agency, department, or other unit of Federal,
State, local, or Indian tribal government.

(2) ENVIRONMENTAL IMPACT STATEMENT.—The
term ‘“‘environmental impact statement”
means the detailed statement of environ-
mental impacts required to be prepared under
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(3) ENVIRONMENTAL REVIEW PROCESS.—

(A) IN GENERAL.—The term ‘‘environ-
mental review process’’ means the process
for preparing for a project an environmental
impact statement, environmental assess-
ment, categorical exclusion, or other docu-
ment prepared under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.).

(B) INCLUSIONS.—The term ‘‘environmental
review process’ includes the process for and
completion of any environmental permit, ap-
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proval, review, or study required for a
project under any Federal law other than
the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

(4) LEAD AGENCY.—The term ‘‘lead agency”
means the Department of Transportation and,
if applicable, any State or local governmental
entity serving as a joint lead agency pursuant
to this section.

(5) MULTIMODAL PROJECT.—The term
“multimodal project’”” means a project that re-
quires the approval of more than 1 Department
of Transportation operating administration or
secretarial office.

(6) PROJECT.—

(A) IN GENERAL.—The term ‘‘project”
means any highway project, public transpor-
tation capital project, or multimodal project
that, if implemented as proposed by the
project sponsor, would require approval by
any operating administration or secretarial
office within the Department of Transpor-
tation.

(B) CONSIDERATIONS.—In determining
whether a project is a project under subpara-
graph (A), the Secretary shall take into ac-
count, if known, any sources of Federal
funding or financing identified by the
project sponsor, including any discretionary
grant, loan, and loan guarantee programs
administered by the Department of Trans-
portation.

(7) PROJECT SPONSOR.—The term ‘‘project
sponsor’ means the agency or other entity, in-
cluding any private or public-private entity,
that seeks approval of the Secretary for a
project.

(8) STATE TRANSPORTATION DEPARTMENT.—
The term ‘‘State transportation department”
means any statewide agency of a State with
responsibility for one or more modes of trans-
portation.

(b) APPLICABILITY.—

(1) IN GENERAL.—The project development
procedures in this section are applicable to all
projects for which an environmental impact
statement is prepared under the National En-
vironmental Policy Act of 1969 and may be ap-
plied, to the extent determined appropriate by
the Secretary, to other projects for which an
environmental document is prepared pursuant
to such Act.

(2) FLEXIBILITY.—Any authorities granted in
this section may be exercised, and any re-
quirements established under this section may
be satisfied, for a project, class of projects, or
program of projects.

(3) PROGRAMMATIC COMPLIANCE.—

(A) IN GENERAL.—The Secretary shall
allow for the use of programmatic ap-
proaches to conduct environmental reviews
that—

(i) eliminate repetitive discussions of the
same issues;
(ii) focus on the actual issues ripe for
analyses at each level of review; and
(iii) are consistent with—
(I) the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.); and
(IT) other applicable laws.
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(B) REQUIREMENTS.—In carrying out sub-
paragraph (A), the Secretary shall ensure
that programmatic reviews—

(i) promote transparency, including the
transparency of—

(I) the analyses and data used in the
environmental reviews;

(IT) the treatment of any deferred
issues raised by agencies or the public;
and

(IIT) the temporal and spatial scales to
be used to analyze issues under sub-
clauses (I) and (II);

(ii) use accurate and timely information,
including through establishment of—

(I) criteria for determining the general
duration of the usefulness of the review;
and

(IT) a timeline for updating an out-of-
date review;

(iii) describe—

(I) the relationship between any pro-
grammatic analysis and future tiered
analysis; and

(IT) the role of the public in the cre-
ation of future tiered analysis;

(iv) are available to other relevant Fed-
eral and State agencies, Indian tribes, and
the public; and

(v) provide notice and public comment
opportunities consistent with applicable
requirements.

(c) LEAD AGENCIES.—
(1) FEDERAL LEAD AGENCY.—

(A) IN GENERAL.—The Department of
Transportation, or an operating administra-
tion thereof designated by the Secretary,
shall be the Federal lead agency in the envi-
ronmental review process for a project.

(B) MODAL ADMINISTRATION.—If the project
requires approval from more than 1 modal
administration within the Department, the
Secretary may designate a single modal ad-
ministration to serve as the Federal lead
agency for the Department in the environ-
mental review process for the project.

(2) JOINT LEAD AGENCIES.—Nothing in this
section precludes another agency from being a
joint lead agency in accordance with regula-
tions under the National Environmental Pol-
icy Act of 1969.

(3) PROJECT SPONSOR AS JOINT LEAD AGEN-
CY.—Any project sponsor that is a State or
local governmental entity receiving funds
under this title or chapter 53 of title 49 for the
project shall serve as a joint lead agency with
the Department for purposes of preparing any
environmental document under the National
Environmental Policy Act of 1969 and may
prepare any such environmental document re-
quired in support of any action or approval by
the Secretary if the Federal lead agency fur-
nishes guidance in such preparation and inde-
pendently evaluates such document and the
document is approved and adopted by the Sec-
retary prior to the Secretary taking any sub-
sequent action or making any approval based
on such document, whether or not the Sec-
retary’s action or approval results in Federal
funding.
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(4) ENSURING COMPLIANCE.—The Secretary
shall ensure that the project sponsor complies
with all design and mitigation commitments
made jointly by the Secretary and the project
sponsor in any environmental document pre-
pared by the project sponsor in accordance
with this subsection and that such document
is appropriately supplemented if project
changes become necessary.

(5) ADOPTION AND USE OF DOCUMENTS.—AnNy
environmental document prepared in accord-
ance with this subsection may be adopted or
used by any Federal agency making any ap-
proval to the same extent that such Federal
agency could adopt or use a document pre-
pared by another Federal agency.

(6) ROLES AND RESPONSIBILITY OF LEAD AGEN-
cY.—With respect to the environmental review
process for any project, the lead agency shall
have authority and responsibility—

(A) to take such actions as are necessary
and proper, within the authority of the lead
agency, to facilitate the expeditious resolu-
tion of the environmental review process for
the project;

(B) to prepare or ensure that any required
environmental impact statement or other
document required to be completed under
the National Environmental Policy Act of
1969 is completed in accordance with this
section and applicable Federal law; and

(C) to consider and respond to comments
received from participating agencies on mat-
ters within the special expertise or jurisdic-
tion of those agencies.

(d) PARTICIPATING AGENCIES.—

(1) IN GENERAL.—The lead agency shall be re-
sponsible for inviting and designating partici-
pating agencies in accordance with this sub-
section.

(2) INVITATION.—Not later than 45 days after
the date of publication of a notice of intent to
prepare an environmental impact statement
or the initiation of an environmental assess-
ment, the lead agency shall identify any other
Federal and non-Federal agencies that may
have an interest in the project, and shall in-
vite such agencies to become participating
agencies in the environmental review process
for the project. The invitation shall set a
deadline for responses to be submitted. The
deadline may be extended by the lead agency
for good cause.

(3) FEDERAL PARTICIPATING AGENCIES.—Any
Federal agency that is invited by the lead
agency to participate in the environmental re-
view process for a project shall be designated
as a participating agency by the lead agency
unless the invited agency informs the lead
agency, in writing, by the deadline specified in
the invitation that the invited agency—

(A) has no jurisdiction or authority with
respect to the project;

(B) has no expertise or information rel-
evant to the project; and

(C) does not intend to submit comments on
the project.

(4) EFFECT OF DESIGNATION.—

(A) REQUIREMENT.—A participating agency
shall comply with the requirements of this
section.
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(B) IMPLICATION.—Designation as a partici-
pating agency under this subsection shall
not imply that the participating agency—

(i) supports a proposed project; or

(ii) has any jurisdiction over, or special
expertise with respect to evaluation of, the
project.

(6) COOPERATING AGENCY.—A participating
agency may also be designated by a lead agen-
cy as a ‘‘cooperating agency’ under the regu-
lations contained in part 1500 of title 40, Code
of Federal Regulations.

(6) DESIGNATIONS FOR CATEGORIES OF
PROJECTS.—The Secretary may exercise the
authorities granted under this subsection for a
project, class of projects, or program of
projects.

(7) CONCURRENT REVIEWS.—HEach partici-
pating agency and cooperating agency shall—

(A) carry out the obligations of that agen-
cy under other applicable law concurrently,
and in conjunction, with the review required
under the National Environmental Policy

Act of 1969 (42 U.S.C. 4321 et seq.), unless

doing so would impair the ability of the Fed-

eral agency to conduct needed analysis or
otherwise carry out those obligations; and

(B) formulate and implement administra-
tive, policy, and procedural mechanisms to
enable the agency to ensure completion of
the environmental review process in a time-
ly, coordinated, and environmentally re-
sponsible manner.

(8) SINGLE NEPA DOCUMENT.—

(A) IN GENERAL.—Except as inconsistent
with paragraph (7), to the maximum extent
practicable and consistent with Federal law,
all Federal permits and reviews for a project
shall rely on a single environment document
prepared under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.)
under the leadership of the lead agency.

(B) USE OF DOCUMENT.—

(i) IN GENERAL.—To0 the maximum extent
practicable, the lead agency shall develop
an environmental document sufficient to
satisfy the requirements for any Federal
approval or other Federal action required
for the project, including permits issued
by other Federal agencies.

(ii) COOPERATION OF PARTICIPATING AGEN-
CIES.—Other participating agencies shall
cooperate with the lead agency and pro-
vide timely information to help the lead
agency carry out this subparagraph.

(C) TREATMENT AS PARTICIPATING AND CO-
OPERATING AGENCIES.—A Federal agency re-
quired to make an approval or take an ac-
tion for a project, as described in subpara-
graph (B), shall work with the lead agency
for the project to ensure that the agency
making the approval or taking the action is
treated as being both a participating and co-
operating agency for the project.

(9) PARTICIPATING AGENCY RESPONSIBIL-
ITIES.—An agency participating in the envi-
ronmental review process under this section
shall—

(A) provide comments, responses, studies,
or methodologies on those areas within the
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special expertise or jurisdiction of the agen-
cy; and

(B) use the process to address any environ-
mental issues of concern to the agency.

(e) PROJECT INITIATION.—

(1) IN GENERAL.—The project sponsor shall
notify the Secretary of the type of work, ter-
mini, length and general location of the pro-
posed project (including any additional infor-
mation that the project sponsor considers to
be important to initiate the process for the
proposed project), together with a statement
of any Federal approvals anticipated to be
necessary for the proposed project, for the pur-
pose of informing the Secretary that the envi-
ronmental review process should be initiated.

(2) SUBMISSION OF DOCUMENTS.—The project
sponsor may satisfy the requirement under
paragraph (1) by submitting to the Secretary
any relevant documents containing the infor-
mation described in that paragraph, including
a draft notice for publication in the Federal
Register announcing the preparation of an en-
vironmental review for the project.

(3) REVIEW OF APPLICATION.—Not later than
45 days after the date on which the Secretary
receives notification under paragraph (1), the
Secretary shall provide to the project sponsor
a written response that, as applicable—

(A) describes the determination of the Sec-
retary—

(i) to initiate the environmental review
process, including a timeline and an ex-
pected date for the publication in the Fed-
eral Register of the relevant notice of in-
tent; or

(ii) to decline the application, including
an explanation of the reasons for that deci-
sion; or

(B) requests additional information, and
provides to the project sponsor an account-
ing regarding what documentation is nec-
essary to initiate the environmental review
process.

(4) REQUEST TO DESIGNATE A LEAD AGENCY.—
(A) IN GENERAL.—ANYy project sponsor may
submit to the Secretary a request to des-
ignate the operating administration or sec-
retarial office within the Department of
Transportation with the expertise on the
proposed project to serve as the Federal lead
agency for the project.
(B) SECRETARIAL ACTION.—
(i) IN GENERAL.—If the Secretary receives
a request under subparagraph (A), the Sec-
retary shall respond to the request not
later than 45 days after the date of receipt.
(ii) REQUIREMENTS.—The response under
clause (i) shall—
(I) approve the request;
(IT) deny the request, with an expla-
nation of the reasons for the denial; or
(ITI) require the submission of addi-
tional information.

(iii) ADDITIONAL INFORMATION.—If addi-
tional information is submitted in accord-
ance with clause (ii)(III), the Secretary
shall respond to the submission not later
than 45 days after the date of receipt.
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(6) ENVIRONMENTAL CHECKLIST.—

(A) DEVELOPMENT.—The lead agency for a
project, in consultation with participating
agencies, shall develop, as appropriate, a
checklist to help project sponsors identify
potential natural, cultural, and historic re-
sources in the area of the project.

(B) PURPOSE.—The purposes of the check-
list are—

(i) to identify agencies and organizations
that can provide information about nat-
ural, cultural, and historic resources;

(ii) to develop the information needed to
determine the range of alternatives; and

(iii) to improve interagency collabora-
tion to help expedite the permitting proc-
ess for the lead agency and participating
agencies.

(f) PURPOSE AND NEED; ALTERNATIVES ANAL-
YSIS.—

(1) PARTICIPATION.—As early as practicable
during the environmental review process, the
lead agency shall provide an opportunity for
involvement by participating agencies and the
public in defining the purpose and need for a
project.

(2) DEFINITION.—Following  participation
under paragraph (1), the lead agency shall de-
fine the project’s purpose and need for pur-
poses of any document which the lead agency
is responsible for preparing for the project.

(3) OBJECTIVES.—The statement of purpose
and need shall include a clear statement of the
objectives that the proposed action is intended
to achieve, which may include—

(A) achieving a transportation objective
identified in an applicable statewide or met-
ropolitan transportation plan;

(B) supporting land use, economic develop-
ment, or growth objectives established in ap-
plicable Federal, State, local, or tribal
plans; and

(C) serving national defense, national secu-
rity, or other national objectives, as estab-
lished in Federal laws, plans, or policies.

(4) ALTERNATIVES ANALYSIS.—
(A) PARTICIPATION.—

(i) In general.—As early as practicable
during the environmental review process,
the lead agency shall provide an oppor-
tunity for involvement by participating
agencies and the public in determining the
range of alternatives to be considered for a
project.

(ii) COMMENTS OF PARTICIPATING AGEN-
CIES.—To the maximum extent practicable
and consistent with applicable law, each
participating agency receiving an oppor-
tunity for involvement under clause (i)
shall limit the comments of the agency to
subject matter areas within the special ex-
pertise or jurisdiction of the agency.

(iii) EFFECT OF NONPARTICIPATION.—A
participating agency that declines to par-
ticipate in the development of the purpose
and need and range of alternatives for a
project shall be required to comply with
the schedule developed under subsection
()L)(B).

(B) RANGE OF ALTERNATIVES.—

(i) DETERMINATION.—Following participa-
tion under subparagraph (A), the lead
agency shall determine the range of alter-
natives for consideration in any document
which the lead agency is responsible for
preparing for the project.

(ii) USE.—To the maximum extent prac-
ticable and consistent with Federal law,
the range of alternatives determined for a
project under clause (i) shall be used for
all Federal environmental reviews and per-
mit processes required for the project un-
less the alternatives must be modified—

(I) to address significant new informa-
tion or circumstances, and the lead
agency and participating agencies agree
that the alternatives must be modified
to address the new information or cir-
cumstances; or

(IT) for the lead agency or a partici-
pating agency to fulfill the responsibil-
ities of the agency under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) in a timely manner.

(C) METHODOLOGIES.—The lead agency also
shall determine, in collaboration with par-
ticipating agencies at appropriate times dur-
ing the study process, the methodologies to
be used and the level of detail required in
the analysis of each alternative for a
project.

(D) PREFERRED ALTERNATIVE.—At the dis-
cretion of the lead agency, the preferred al-
ternative for a project, after being identi-
fied, may be developed to a higher level of
detail than other alternatives in order to fa-
cilitate the development of mitigation meas-
ures or concurrent compliance with other
applicable laws if the lead agency deter-
mines that the development of such higher
level of detail will not prevent the lead agen-
cy from making an impartial decision as to
whether to accept another alternative which
is being considered in the environmental re-
view process.

(E) REDUCTION OF DUPLICATION.—

(i) IN GENERAL.—In carrying out this
paragraph, the lead agency shall reduce
duplication, to the maximum extent prac-
ticable, between—

(I) the evaluation of alternatives under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.); and

(IT) the evaluation of alternatives in
the metropolitan transportation plan-
ning process under section 134 or an envi-
ronmental review process carried out
under State law (referred to in this sub-
paragraph as a ‘‘State environmental re-
view process’’).

(ii) CONSIDERATION OF ALTERNATIVES.—
The lead agency may eliminate from de-
tailed consideration an alternative pro-
posed in an environmental impact state-
ment regarding a project if, as determined
by the lead agency—

(I) the alternative was considered in a
metropolitan planning process or a State
environmental review process by a met-
ropolitan planning organization or a
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State or local transportation agency, as
applicable;

(IT) the lead agency provided guidance
to the metropolitan planning organiza-
tion or State or local transportation
agency, as applicable, regarding analysis
of alternatives in the metropolitan plan-
ning process or State environmental re-
view process, including guidance on the
requirements of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321
et seq.) and any other Federal law nec-
essary for approval of the project;

(ITIT) the applicable metropolitan plan-
ning process or State environmental re-
view process included an opportunity for
public review and comment;

(IV) the applicable metropolitan plan-
ning organization or State or local
transportation agency rejected the alter-
native after considering public com-
ments;

(V) the Federal lead agency independ-
ently reviewed the alternative evalua-
tion approved by the applicable metro-
politan planning organization or State
or local transportation agency; and

(VI) the Federal lead agency deter-
mined—

(aa) in consultation with Federal
participating or cooperating agencies,
that the alternative to be eliminated
from consideration is not necessary for
compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321 et seq.); or

(bb) with the concurrence of Federal
agencies with jurisdiction over a per-
mit or approval required for a project,
that the alternative to be eliminated
from consideration is not necessary for
any permit or approval under any
other Federal law.

(g) COORDINATION AND SCHEDULING.—

(1) COORDINATION PLAN.—

(A) IN GENERAL.—Not later than 90 days
after the date of publication of a notice of
intent to prepare an environmental impact
statement or the initiation of an environ-
mental assessment, the lead agency shall es-
tablish a plan for coordinating public and
agency participation in and comment on the
environmental review process for a project
or category of projects. The coordination
plan may be incorporated into a memo-
randum of understanding.

(B) SCHEDULE.—

(i) IN GENERAL.—The lead agency shall
establish as part of such coordination plan,
after consultation with and the concur-
rence of each participating agency for the
project and with the State in which the
project is located (and, if the State is not
the project sponsor, with the project spon-
sor), a schedule for completion of the envi-
ronmental review process for the project.

(ii) FACTORS FOR CONSIDERATION.—In es-
tablishing the schedule, the lead agency
shall consider factors such as—

(I) the responsibilities of participating
agencies under applicable laws;
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(IT) resources available to the cooper-
ating agencies;

(III) overall size and complexity of the
project;

(IV) the overall schedule for and cost
of the project; and

(V) the sensitivity of the natural and
historic resources that could be affected
by the project.

(C) CONSISTENCY WITH OTHER TIME PERI-
ODS.—A schedule under subparagraph (B)
shall be consistent with any other relevant
time periods established under Federal law.

(D) MODIFICATION.—The lead agency may—

(i) lengthen a schedule established under
subparagraph (B) for good cause; and

(ii) shorten a schedule only with the con-
currence of the affected cooperating agen-
cies.

(E) DISSEMINATION.—A copy of a schedule
under subparagraph (B), and of any modi-
fications to the schedule, shall be—

(i) provided to all participating agencies
and to the State transportation depart-
ment of the State in which the project is
located (and, if the State is not the project
sponsor, to the project sponsor); and

(ii) made available to the public.

(2) COMMENT DEADLINES.—The lead agency
shall establish the following deadlines for
comment during the environmental review
process for a project:

(A) For comments by agencies and the
public on a draft environmental impact
statement, a period of not more than 60 days
after publication in the Federal Register of
notice of the date of public availability of
such document, unless—

(i) a different deadline is established by
agreement of the lead agency, the project
sponsor, and all participating agencies; or

(ii) the deadline is extended by the lead
agency for good cause.

(B) For all other comment periods estab-
lished by the lead agency for agency or pub-
lic comments in the environmental review
process, a period of no more than 30 days
from availability of the materials on which
comment is requested, unless—

(i) a different deadline is established by
agreement of the lead agency, the project
sponsor, and all participating agencies; or

(ii) the deadline is extended by the lead
agency for good cause.

(3) DEADLINES FOR DECISIONS UNDER OTHER
LAWS.—In any case in which a decision under
any Federal law relating to a project (includ-
ing the issuance or denial of a permit or li-
cense) is required to be made by the later of
the date that is 180 days after the date on
which the Secretary made all final decisions of
the lead agency with respect to the project, or
180 days after the date on which an application
was submitted for the permit or license, the
Secretary shall submit to the Committee on
Environment and Public Works of the Senate
and the Committee on Transportation and In-
frastructure of the House of Representatives
and publish on the Internet—
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(A) as soon as practicable after the 180-day
period, an initial notice of the failure of the
Federal agency to make the decision; and

(B) every 60 days thereafter until such date
as all decisions of the Federal agency relat-
ing to the project have been made by the
Federal agency, an additional notice that
describes the number of decisions of the Fed-
eral agency that remain outstanding as of
the date of the additional notice.

(4) INVOLVEMENT OF THE PUBLIC.—Nothing in
this subsection shall reduce any time period
provided for public comment in the environ-
mental review process under existing Federal
law, including a regulation.

(h) ISSUE IDENTIFICATION AND RESOLUTION.—

(1) COOPERATION.—The lead agency and the
participating agencies shall work coopera-
tively in accordance with this section to iden-
tify and resolve issues that could delay com-
pletion of the environmental review process or
could result in denial of any approvals re-
quired for the project under applicable laws.

(2) LEAD AGENCY RESPONSIBILITIES.—The lead
agency shall make information available to
the participating agencies as early as prac-
ticable in the environmental review process
regarding the environmental and socio-
economic resources located within the project
area and the general locations of the alter-
natives under consideration. Such information
may be based on existing data sources, includ-
ing geographic information systems mapping.

(3) PARTICIPATING AGENCY RESPONSIBIL-
ITIES.—Based on information received from
the lead agency, participating agencies shall
identify, as early as practicable, any issues of
concern regarding the project’s potential envi-
ronmental or socioeconomic impacts. In this
paragraph, issues of concern include any
issues that could substantially delay or pre-
vent an agency from granting a permit or
other approval that is needed for the project.

(4) ISSUE RESOLUTION.—AnNYy issue resolved by
the lead agency with the concurrence of par-
ticipating agencies may not be reconsidered
unless significant new information or cir-
cumstances arise.

(6) INTERIM DECISION ON ACHIEVING ACCELER-
ATED DECISIONMAKING.—

(A) IN GENERAL.—Not later than 30 days
after the close of the public comment period
on a draft environmental impact statement,
the Secretary may convene a meeting with
the project sponsor, lead agency, resource
agencies, and any relevant State agencies to
ensure that all parties are on schedule to
meet deadlines for decisions to be made re-
garding the project.

(B) DEADLINES.—The deadlines referred to
in subparagraph (A) shall be those estab-
lished under subsection (g), or any other
deadlines established by the lead agency, in
consultation with the project sponsor and
other relevant agencies.

(C) FAILURE TO ASSURE.—If the relevant
agencies cannot provide reasonable assur-
ances that the deadlines described in sub-
paragraph (B) will be met, the Secretary
may initiate the issue resolution and refer-
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ral process described under paragraph (6) be-
fore the completion of the record of decision.

(6) ACCELERATED ISSUE RESOLUTION AND RE-
FERRAL.—
(A) AGENCY ISSUE RESOLUTION MEETING.—
(i) IN GENERAL.—A Federal agency of ju-
risdiction, project sponsor, or the Gov-
ernor of a State in which a project is lo-
cated may request an issue resolution
meeting to be conducted by the lead agen-
cy.
(ii) ACTION BY LEAD AGENCY.—The lead
agency shall convene an issue resolution
meeting under clause (i) with the relevant
participating agencies and the project
sponsor, including the Governor only if the
meeting was requested by the Governor, to
resolve issues that could—
(I) delay completion of the environ-
mental review process; or
(IT) result in denial of any approvals
required for the project under applicable
laws.

(iii) DATE.—A meeting requested under
this subparagraph shall be held by not
later than 21 days after the date of receipt
of the request for the meeting, unless the
lead agency determines that there is good
cause to extend the time for the meeting.

(iv) NOTIFICATION.—On receipt of a re-
quest for a meeting under this subpara-
graph, the lead agency shall notify all rel-
evant participating agencies of the re-
quest, including the issue to be resolved,
and the date for the meeting.

(v) DISPUTES.—If a relevant participating
agency with jurisdiction over an approval
required for a project under applicable law
determines that the relevant information
necessary to resolve the issue has not been
obtained and could not have been obtained
within a reasonable time, but the lead
agency disagrees, the resolution of the dis-
pute shall be forwarded to the heads of the
relevant agencies for resolution.

(vi) CONVENTION BY LEAD AGENCY.—A lead
agency may convene an issue resolution
meeting under this subsection at any time
without the request of the Federal agency
of jurisdiction, project sponsor, or the
Governor of a State.

(B) ELEVATION OF ISSUE RESOLUTION.—

(i) IN GENERAL.—If issue resolution is not
achieved by not later than 30 days after
the date of a relevant meeting under sub-
paragraph (A), the Secretary shall notify
the lead agency, the heads of the relevant
participating agencies, and the project
sponsor (including the Governor only if the
initial issue resolution meeting request
came from the Governor) that an issue res-
olution meeting will be convened.

(ii) REQUIREMENTS.—The Secretary shall
identify the issues to be addressed at the
meeting and convene the meeting not later
than 30 days after the date of issuance of
the notice.

(C) REFERRAL OF ISSUE RESOLUTION.—
(i) REFERRAL TO COUNCIL ON ENVIRON-
MENTAL QUALITY.—
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(I) IN GENERAL.—If resolution is not
achieved by not later than 30 days after
the date of an issue resolution meeting
under subparagraph (B), the Secretary
shall refer the matter to the Council on
Environmental Quality.

(IT) MEETING.—Not later than 30 days
after the date of receipt of a referral
from the Secretary under subclause (I),
the Council on Environmental Quality
shall hold an issue resolution meeting
with the lead agency, the heads of rel-
evant participating agencies, and the
project sponsor (including the Governor
only if an initial request for an issue res-
olution meeting came from the Gov-
ernor).

(ii) REFERRAL TO THE PRESIDENT.—If a
resolution is not achieved by not later
than 30 days after the date of the meeting
convened by the Council on Environmental
Quality under clause (i)(II), the Secretary
shall refer the matter directly to the
President.

(7T) FINANCIAL PENALTY PROVISIONS.—

(A) IN GENERAL.—A Federal agency of ju-
risdiction over an approval required for a
project under applicable laws shall complete
any required approval on an expeditious
basis using the shortest existing applicable
process.

(B) FAILURE TO DECIDE.—

(i) IN GENERAL.—If an agency described
in subparagraph (A) fails to render a deci-
sion under any Federal law relating to a
project that requires the preparation of an
environmental impact statement or envi-
ronmental assessment, including the
issuance or denial of a permit, license, or
other approval by the date described in
clause (ii), an amount of funding equal to
the amounts specified in subclause (I) or
(IT) shall be rescinded from the applicable
office of the head of the agency, or equiva-
lent office to which the authority for ren-
dering the decision has been delegated by
law by not later than 1 day after the appli-
cable date under clause (ii), and once each
week thereafter until a final decision is
rendered, subject to subparagraph (C)—

(I) $20,000 for any project for which an
annual financial plan is required under
subsection (h) or (i) of section 106; or

(IT) $10,000 for any other project requir-
ing preparation of an environmental as-
sessment or environmental impact state-
ment.

(ii) DESCRIPTION OF DATE.—The date re-
ferred to in clause (i) is—

(I) the date that is 30 days after the
date for rendering a decision as described
in the project schedule established pur-
suant to subsection (g)(1)(B);

(IT) if no schedule exists, the later of—

(aa) the date that is 180 days after
the date on which an application for
the permit, license, or approval is com-
plete; and

(bb) the date that is 180 days after
the date on which the Federal lead
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agency issues a decision on the project
under the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.);
or

(ITII) a modified date in accordance
with subsection (g)(1)(D).

(C) LIMITATIONS.—

(i) IN GENERAL.—No rescission of funds
under subparagraph (B) relating to an indi-
vidual project shall exceed, in any fiscal
year, an amount equal to 2.5 percent of the
funds made available for the applicable
agency office.

(ii) FAILURE TO DECIDE.—The total
amount rescinded in a fiscal year as a re-
sult of a failure by an agency to make a
decision by an applicable deadline shall
not exceed an amount equal to 7 percent of
the funds made available for the applicable
agency office for that fiscal year.

(D) NO FAULT OF AGENCY.—A rescission of
funds under this paragraph shall not be
made if the lead agency for the project cer-
tifies that—

(i) the agency has not received necessary
information or approvals from another en-
tity, such as the project sponsor, in a man-
ner that affects the ability of the agency
to meet any requirements under State,
local, or Federal law; or

(ii) significant new information or cir-
cumstances, including a major modifica-
tion to an aspect of the project, requires
additional analysis for the agency to make
a decision on the project application.

(E) LIMITATION.—The Federal agency with
jurisdiction for the decision from which
funds are rescinded pursuant to this para-
graph shall not reprogram funds to the office
of the head of the agency, or equivalent of-
fice, to reimburse that office for the loss of
the funds.

(F) AupIiTs.—In any fiscal year in which
any funds are rescinded from a Federal agen-
cy pursuant to this paragraph, the Inspector
General of that agency shall—

(i) conduct an audit to assess compliance
with the requirements of this paragraph;
and

(ii) not later than 120 days after the end
of the fiscal year during which the rescis-
sion occurred, submit to the Committee on
Environment and Public Works of the Sen-
ate and the Committee on Transportation
and Infrastructure of the House of Rep-
resentatives a report describing the rea-
sons why the transfers were levied, includ-
ing allocations of resources.

(G) EFFECT OF PARAGRAPH.—Nothing in
this paragraph affects or limits the applica-
tion of, or obligation to comply with, any
Federal, State, local, or tribal law.

(8) EXPEDIENT DECISIONS AND REVIEWS.—To

ensure that Federal environmental decisions
and reviews are expeditiously made—

(A) adequate resources made available
under this title shall be devoted to ensuring
that applicable environmental reviews under



Page 183 TITLE 23—HIGHWAYS §139

the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) are completed on
an expeditious basis and that the shortest
existing applicable process under that Act is
implemented; and

(B) the President shall submit to the Com-
mittee on Transportation and Infrastructure
of the House of Representatives and the
Committee on Environment and Public
Works of the Senate, not less frequently
than once every 120 days after the date of en-
actment of the MAP-21, a report on the sta-
tus and progress of the following projects
and activities funded under this title with
respect to compliance with applicable re-
quirements under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.):

(i) Projects and activities required to
prepare an annual financial plan under
section 106(i).

(ii) A sample of not less than 5 percent of
the projects requiring preparation of an
environmental impact statement or envi-
ronmental assessment in each State.

(i) PERFORMANCE MEASUREMENT.—The Sec-
retary shall establish a program to measure and
report on progress toward improving and expe-
diting the planning and environmental review
process.

(j) ASSISTANCE TO AFFECTED STATE AND FED-
ERAL AGENCIES.—

(1) IN GENERAL.—

(A) AUTHORITY TO PROVIDE FUNDS.—The
Secretary may allow a public entity receiv-
ing financial assistance from the Depart-
ment of Transportation under this title or
chapter 53 of title 49 to provide funds to Fed-
eral agencies (including the Department),
State agencies, and Indian tribes partici-
pating in the environmental review process
for the project or program.

(B) USE OF FUNDS.—Funds referred to in
subparagraph (A) may be provided only to
support activities that directly and mean-
ingfully contribute to expediting and im-
proving permitting and review processes, in-
cluding planning, approval, and consultation
processes for the project or program.

(2) ACTIVITIES ELIGIBLE FOR FUNDING.—AcC-
tivities for which funds may be provided under
paragraph (1) include transportation planning
activities that precede the initiation of the en-
vironmental review process, activities directly
related to the environmental review process,
dedicated staffing, training of agency per-
sonnel, information gathering and mapping,
and development of programmatic agree-
ments.

(3) USE OF FEDERAL LANDS HIGHWAY FUNDS.—
The Secretary may also use funds made avail-
able under section 204! for a project for the
purposes specified in this subsection with re-
spect to the environmental review process for
the project.

(4) AMOUNTS.—Requests under paragraph (1)
may be approved only for the additional
amounts that the Secretary determines are

1See References in Text note below.

necessary for the Federal agencies, State
agencies, or Indian tribes participating in the
environmental review process to meet the
time limits for environmental review.

(5) CONDITION.—A request under paragraph
(1) to expedite time limits for environmental
review may be approved only if such time lim-
its are less than the customary time necessary
for such review.

(6) AGREEMENT.—Prior to providing funds ap-
proved by the Secretary for dedicated staffing
at an affected agency under paragraphs (1) and
(2), the affected agency and the requesting
public entity shall enter into an agreement
that establishes the projects and priorities to
be addressed by the use of the funds.

(k) JUDICIAL REVIEW AND SAVINGS CLAUSE.—

(1) JUDICIAL REVIEW.—Except as set forth
under subsection (I), nothing in this section
shall affect the reviewability of any final Fed-
eral agency action in a court of the United
States or in the court of any State.

(2) SAVINGS CLAUSE.—Nothing in this section
shall be construed as superseding, amending,
or modifying the National Environmental Pol-
icy Act of 1969 or any other Federal environ-
mental statute or affect the responsibility of
any Federal officer to comply with or enforce
any such statute.

(3) LIMITATIONS.—Nothing in this section
shall preempt or interfere with—

(A) any practice of seeking, considering, or
responding to public comment; or

(B) any power, jurisdiction, responsibility,
or authority that a Federal, State, or local
government agency, metropolitan planning
organization, Indian tribe, or project sponsor
has with respect to carrying out a project or
any other provisions of law applicable to
projects, plans, or programs.

(1) LIMITATIONS ON CLAIMS.—

(1) IN GENERAL.—Notwithstanding any other
provision of law, a claim arising under Federal
law seeking judicial review of a permit, li-
cense, or approval issued by a Federal agency
for a highway or public transportation capital
project shall be barred unless it is filed within
150 days after publication of a notice in the
Federal Register announcing that the permit,
license, or approval is final pursuant to the
law under which the agency action is taken,
unless a shorter time is specified in the Fed-
eral law pursuant to which judicial review is
allowed. Nothing in this subsection shall cre-
ate a right to judicial review or place any
limit on filing a claim that a person has vio-
lated the terms of a permit, license, or ap-
proval.

(2) NEW INFORMATION.—The Secretary shall
consider new information received after the
close of a comment period if the information
satisfies the requirements for a supplemental
environmental impact statement under sec-
tion 771.130 of title 23, Code of Federal Regula-
tions. The preparation of a supplemental envi-
ronmental impact statement when required
shall be considered a separate final agency ac-
tion and the deadline for filing a claim for ju-
dicial review of such action shall be 150 days
after the date of publication of a notice in the
Federal Register announcing such action.
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(m) ENHANCED TECHNICAL ASSISTANCE AND AcC-

CELERATED PROJECT COMPLETION.—

(1) DEFINITION OF COVERED PROJECT.—In this
subsection, the term ‘‘covered project’”’ means
a project—

(A) that has an ongoing environmental im-
pact statement under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.); and

(B) for which at least 2 years, beginning on
the date on which a notice of intent is
issued, have elapsed without the issuance of
a record of decision.

(2) TECHNICAL ASSISTANCE.—At the request of
a project sponsor or the Governor of a State in
which a project is located, the Secretary shall
provide additional technical assistance to re-
solve for a covered project any outstanding
issues and project delay, including by—
(A) providing additional staff, training,
and expertise;
(B) facilitating interagency coordination;
(C) promoting more efficient collabora-
tion; and
(D) supplying specialized onsite assistance.

(3) SCOPE OF WORK.—

(A) IN GENERAL.—In providing technical as-
sistance for a covered project under this sub-
section, the Secretary shall establish a scope
of work that describes the actions that the
Secretary will take to resolve the out-
standing issues and project delays, including
establishing a schedule under subparagraph
(B).

(B) SCHEDULE.—

(i) IN GENERAL.—The Secretary shall es-
tablish and meet a schedule for the com-
pletion of any permit, approval, review, or
study, required for the covered project by
the date that is not later than 4 years
after the date on which a notice of intent
for the covered project is issued.

(ii) INcLUSIONS.—The schedule
clause (i) shall—

(I) comply with all applicable laws;

(IT) require the concurrence of the
Council on Environmental Quality and
each participating agency for the project
with the State in which the project is lo-
cated or the project sponsor, as applica-
ble; and

(ITI) reflect any new information that
becomes available and any changes in
circumstances that may result in new
significant impacts that could affect the
timeline for completion of any permit,
approval, review, or study required for
the covered project.

(4) CONSULTATION.—In providing technical
assistance for a covered project under this
subsection, the Secretary shall consult, if ap-
propriate, with resource and participating
agencies on all methods available to resolve
the outstanding issues and project delays for a
covered project as expeditiously as possible.

(5) ENFORCEMENT.—

(A) IN GENERAL.—AII provisions of this sec-
tion shall apply to this subsection, including
the financial penalty provisions under sub-
section (h)(6).

under
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(B) RESTRICTION.—If the Secretary en-
forces this subsection under subsection
(h)(6), the Secretary may use a date included
in a schedule under paragraph (3)(B) that is
created pursuant to and is in compliance
with this subsection in lieu of the dates
under subsection (h)(6)(B)(ii).

(n) ACCELERATED DECISIONMAKING IN ENVIRON-

MENTAL REVIEWS.—

(1) IN GENERAL.—In preparing a final envi-
ronmental impact statement under the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), if the lead agency modifies
the statement in response to comments that
are minor and are confined to factual correc-
tions or explanations of why the comments do
not warrant additional agency response, the
lead agency may write on errata sheets at-
tached to the statement instead of rewriting
the draft statement, subject to the condition
that the errata sheets—

(A) cite the sources, authorities, and rea-
sons that support the position of the agency;
and

(B) if appropriate, indicate the cir-
cumstances that would trigger agency re-
appraisal or further response.

(2) SINGLE DOCUMENT.—T0 the maximum ex-
tent practicable, the lead agency shall expedi-
tiously develop a single document that con-
sists of a final environmental impact state-
ment and a record of decision, unless—

(A) the final environmental impact state-
ment makes substantial changes to the pro-
posed action that are relevant to environ-
mental or safety concerns; or

(B) there is a significant new circumstance
or information relevant to environmental
concerns that bears on the proposed action
or the impacts of the proposed action.

(0) IMPROVING TRANSPARENCY IN ENVIRON-

MENTAL REVIEWS.—

(1) IN GENERAL.—Not later than 18 months
after the date of enactment of this subsection,
the Secretary shall—

(A) use the searchable Internet website
maintained under section 41003(b) of the
FAST Act—

(i) to make publicly available the status
and progress of projects requiring an envi-
ronmental assessment or an environ-
mental impact statement with respect to
compliance with applicable requirements
of the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) and any other
Federal, State, or local approval required
for those projects; and

(ii) to make publicly available the names
of participating agencies not participating
in the development of a project purpose
and need and range of alternatives under
subsection (f); and

(B) issue reporting standards to meet the
requirements of subparagraph (A).

(2) FEDERAL, STATE, AND LOCAL AGENCY PAR-
TICIPATION.—
(A) FEDERAL AGENCIES.—A Federal agency
participating in the environmental review or
permitting process for a project shall pro-
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vide to the Secretary information regarding
the status and progress of the approval of
the project for publication on the Internet
website referred to in paragraph (1)(A), con-
sistent with the standards established under
paragraph (1)(B).

(B) STATE AND LOCAL AGENCIES.—The Sec-
retary shall encourage State and local agen-
cies participating in the environmental re-
view permitting process for a project to pro-
vide information regarding the status and
progress of the approval of the project for
publication on the Internet website referred
to in paragraph (1)(A).

(3) STATES WITH DELEGATED AUTHORITY.—A
State with delegated authority for responsibil-
ities under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) pursuant to
section 327 shall be responsible for supplying
to the Secretary project development and
compliance status for all applicable projects.

(Added Pub. L. 109-59, title VI, §6002(a), Aug. 10,
2005, 119 Stat. 1857; amended Pub. L. 112-141, div.
A, title I, §§1305-1309, July 6, 2012, 126 Stat.
533-5639; Pub. L. 11494, div. A, title I,
§1304(a)—-(j)(1), Dec. 4, 2015, 129 Stat. 1378-1385.)

Editorial Notes
REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (a)(2), (3), (b)(1), (3)(A)({ii)(D), (c)(2),
3), 6)(B), (DA, B)(A), ODHBAEHID, (EXDD,
AHAD, (VD(aa), ()(MH(B)E1AD(bb), (8), (k)(2), (m)(1)(A),
(n)(1), and (0)(1)(A)({), (3), is Pub. L. 91-190, Jan. 1, 1970,
83 Stat. 8562, which is classified generally to chapter 55
(§4321 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the
Code, see Short Title note set out under section 4321 of
Title 42 and Tables.

The date of enactment of the MAP-21, referred to in
subsec. (h)(8)(B), is deemed to be Oct. 1, 2012, see section
3(a), (b) of Pub. L. 112-141, set out as Effective and Ter-
mination Dates of 2012 Amendment notes under section
101 of this title.

Section 204 of this title, referred to in subsec. (j)(3),
was repealed and a new section 204 enacted by Pub. L.
112-141, div. A, title I, §1119(a), July 6, 2012, 126 Stat.
473, 489.

The date of enactment of this subsection, referred to
in subsec. (0)(1), is the date of enactment of Pub. L.
114-94, which was approved Dec. 4, 2015.

Section 41003(b) of the FAST Act, referred to in sub-
sec. (0)(1)(A), is section 41003(b) of Pub. L. 114-94, known
as the FAST Act and also known as the Fixing Amer-
ica’s Surface Transportation Act, which is classified to
section 4370m-2(b) of Title 42, The Public Health and
Welfare.

CODIFICATION

Section 6002(a) of Pub. L. 109-59, which directed that
this section be inserted after section 138 of subchapter
I of chapter 1 of this title, was executed by adding this
section after section 138 of chapter 1 of this title, to re-
flect the probable intent of Congress and the amend-
ment by Pub. L. 109-59, §1602(b)(6)(A), which struck out
the subchapter I heading preceding section 101 of this
title.

PRIOR PROVISIONS

A prior section 139, added Pub. L. 90-495, §16(a), Aug.
23, 1968, 82 Stat. 823; amended Pub. L. 91-605, title I,
§§106(b)(1), 140, Dec. 31, 1970, 84 Stat. 1716, 1736; Pub. L.
94-280, title I, §125, May b, 1976, 90 Stat. 440; Pub. L.
97-134, §10, Dec. 29, 1981, 95 Stat. 1702; Pub. L. 97-424,
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title I, §116(a)(3), Jan. 6, 1983, 96 Stat. 2109; Pub. L.
98-229, §8(a), Mar. 9, 1984, 98 Stat. 56, related to addi-
tions to the Interstate System, prior to repeal by Pub.
L. 105-178, title I, §1106(c)(2)(A), June 9, 1998, 112 Stat.
136.

AMENDMENTS

Subsec. (a)(5). Pub. L. 114-94, §1304(a)(1), added par. (5)
and struck out former par. (5). Prior to amendment,
text read as follows: ‘“The term ‘multimodal project’
means a project funded, in whole or in part, under this
title or chapter 53 of title 49 and involving the partici-
pation of more than one Department of Transportation
administration or agency.”

Subsec. (a)(6). Pub. L. 114-94, §1304(a)(2), added par. (6)
and struck out former par. (6). Prior to amendment,
text read as follows: “The term ‘project’ means any
highway project, public transportation capital project,
or multimodal project that requires the approval of the
Secretary.”

Subsec. (b)(3)(A). Pub. L. 114-94, §1304(b)(1), struck
out ‘“‘initiate a rulemaking to” after ‘‘shall” in intro-
ductory provisions.

Subsec. (b)(3)(B). Pub. L. 114-94, §1304(b)(2), added sub-
par. (B) and struck out former subpar. (B) which re-
lated to programmatic compliance requirements.
Subsec. (c)(1)(A). Pub. L. 114-94, §1304(c)(1), inserted
, or an operating administration thereof designated

13

by the Secretary,” after ‘“‘Department of Transpor-
tation”.

Subsec. (¢)(6)(C). Pub. L. 114-94, §1304(c)(2), added sub-
par. (C).

Subsec. (d)(2). Pub. L. 114-94, §1304(d)(1), substituted
‘““Not later than 45 days after the date of publication of
a notice of intent to prepare an environmental impact
statement or the initiation of an environmental assess-
ment, the lead agency shall identify’’ for ‘“The lead
agency shall identify, as early as practicable in the en-
vironmental review process for a project,”’.

Subsec. (d)(8), (9). Pub. L. 114-94, §1304(d)(2), added
pars. (8) and (9).

Subsec. (e)(1). Pub. L. 114-94, §1304(e)(1), inserted ‘‘(in-
cluding any additional information that the project
sponsor considers to be important to initiate the proc-
ess for the proposed project)’”’ after ‘‘general location of
the proposed project’.

Subsec. (e)(3) to (5). Pub. L. 114-94, §1304(e)(2), added
pars. (3) to (5).

Subsec. (f). Pub. L. 11494, §1304(f)(1), inserted
¢, Alternatives Analysis’ after ‘‘Need’ in heading.

Subsec. (f)(4)(A). Pub. L. 114-94, §1304(f)(2)(A), added
subpar. (A) and struck out former subpar. (A). Prior to
amendment, text read as follows: ‘‘As early as prac-
ticable during the environmental review process, the
lead agency shall provide an opportunity for involve-
ment by participating agencies and the public in deter-
mining the range of alternatives to be considered for a
project.”

Subsec. (£)(4)(B). Pub. L. 114-94, §1304(£)(2)(B), des-
ignated existing provisions as cl. (i), inserted heading,
substituted ‘‘Following participation under subpara-
graph (A)” for ‘“Following participation under para-
graph (1), and added cl. (ii).

Subsec. (H(4)(E). Pub. L. 114-94, §1304(f)(2)(C), added
subpar. (E).

Subsec. (g)(1)(A). Pub. L. 114-94, §1304(g)(1)(A), sub-
stituted ‘‘Not later than 90 days after the date of publi-
cation of a notice of intent to prepare an environ-
mental impact statement or the initiation of an envi-
ronmental assessment, the lead agency’ for ‘‘The lead
agency’’.

Subsec. (2)(1)(B)(i). Pub. L. 114-94, §1304(g)(1)(B), sub-
stituted ‘‘shall establish as part of such coordination
plan” for ‘“may establish as part of the coordination
plan”.

Subsec. (g)(3). Pub. L. 114-94, §1304(g)(2), inserted
‘“‘and publish on the Internet” after ‘‘House of Rep-
resentatives’ in introductory provisions.

Subsec. (h)(4). Pub. L. 114-94, §1304(h)(1)(B), added par.
(4). Former par. (4) redesignated (5).
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Subsec. (h)(5). Pub. L. 114-94, §1304(h)(1)(A), redesig-
nated par. (4) as (5). Former par. (5) redesignated (6).

Subsec. (h)(5)(C). Pub. L. 114-94, §1304(h)(2), sub-
stituted ‘‘paragraph (6)” for ‘‘paragraph (5) and’’.

Subsec. (h)(6), (7). Pub. L. 114-94, §1304(h)(1)(A), redes-
ignated pars. () and (6) as (6) and (7), respectively.
Former par. (7) redesignated (8).

Subsec. (h)(T)(B)(I)(T). Pub. L. 114-94, §1304(h)(3)(A),
substituted ‘‘is required under subsection (h) or (i) of
section 106" for ‘‘under section 106(i) is required”’.

Subsec. (h)(T)(B)(ii). Pub. L. 114-94, §1304(h)(3)(B),
added cl. (ii) and struck out former cl. (ii). Prior to
amendment, text read as follows: ‘“The date referred to
in clause (i) is the later of—

‘“(I) the date that is 180 days after the date on
which an application for the permit, license, or ap-
proval is complete; and

‘“(IT) the date that is 180 days after the date on
which the Federal lead agency issues a decision on
the project under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.).”

Subsec. (h)(8). Pub. L. 114-94, §1304(h)(1)(A), redesig-
nated par. (7) as (8).

Subsec. (j)(1). Pub. L. 114-94, §1304(i)(1), added par. (1)
and struck out former par. (1). Prior to amendment,
text read as follows: ‘‘For a project that is subject to
the environmental review process established under
this section and for which funds are made available to
a State under this title or chapter 53 of title 49, the
Secretary may approve a request by the State to pro-
vide funds so made available under this title or such
chapter 53 to affected Federal agencies (including the
Department of Transportation), State agencies, and In-
dian tribes participating in the environmental review
process for the projects in that State or participating
in a State process that has been approved by the Sec-
retary for that State. Such funds may be provided only
to support activities that directly and meaningfully
contribute to expediting and improving transportation
project planning and delivery for projects in that
State.”

Subsec. (j)(2). Pub. L. 114-94, §1304(i)(2), inserted ‘‘ac-
tivities directly related to the environmental review
process,”” before ‘‘dedicated staffing,”.

Subsec. (j)(6). Pub. L. 114-94, §1304(i)(3), added par. (6)
and struck out former par. (6). Prior to amendment,
text read as follows: ‘‘Prior to providing funds approved
by the Secretary for dedicated staffing at an affected
Federal agency under paragraphs (1) and (2), the af-
fected Federal agency and the State agency shall enter
into a memorandum of understanding that establishes
the projects and priorities to be addressed by the use of
the funds.”

Subsecs. (n), (0). Pub. L. 114-94, §1304(j)(1), added sub-
sec. (n) and (o).

2012—Subsec. (b)(2). Pub. L. 112-141, §1305(a)(1), in-
serted ‘‘, and any requirements established under this
section may be satisfied,” after ‘‘exercised’.

Subsec. (b)(3). Pub. L. 112-141, §1305(a)(2), added par.

(3).

Subsec. (¢)(1). Pub. L. 112-141, §1305(b)(1), designated
existing provisions as subpar. (A), inserted subpar.
heading, and added subpar. (B).

Subsec. (d)(4). Pub. L. 112-141, §1305(c)(1), added par.
(4) and struck out former par. (4). Prior to amendment,
text read as follows: ‘‘Designation as a participating
agency under this subsection shall not imply that the
participating agency—

‘‘(A) supports a proposed project; or

‘“(B) has any jurisdiction over, or special expertise
with respect to evaluation of, the project.”

Subsec. ()(7). Pub. L. 112-141, §1305(c)(2), added par.
(7) and struck out former par. (7). Prior to amendment,
text read as follows: ‘‘Each Federal agency shall, to the
maximum extent practicable—

““(A) carry out obligations of the Federal agency
under other applicable law concurrently, and in con-
junction, with the review required under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), unless doing so would impair the ability of the
Federal agency to carry out those obligations; and
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‘“(B) formulate and implement administrative, pol-
icy, and procedural mechanisms to enable the agency
to ensure completion of the environmental review
process in a timely, coordinated, and environ-
mentally responsible manner.”’

Subsec. (e). Pub. L. 112-141, §1305(d), designated exist-
ing provisions as par. (1), inserted par. heading, and
added par. (2).

Subsec. (2)(1)(B)(i). Pub. L. 112-141, §1305(e), inserted
“‘and the concurrence of’’ after ‘‘consultation with’.

Subsec. (h)(4) to (7). Pub. L. 112-141, §1306, added pars.
(4) to (7) and struck out former par. (4) which related
to issue resolution.

Subsec. (j)(6). Pub. L. 112-141, §1307, added par. (6).

Subsec. (I). Pub. L. 112-141, §1308, substituted <150
days’ for ‘180 days’’ in pars. (1) and (2).

Subsec. (m). Pub. L. 112-141, §1309, added subsec. (m).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2015 AMENDMENT

Amendment by Pub. L. 114-94 effective Oct. 1, 2015,
see section 1003 of Pub. L. 114-94, set out as a note
under section 5313 of Title 5, Government Organization
and Employees.

EFFECTIVE DATE OF 2012 AMENDMENT

Amendment by Pub. L. 112-141 effective Oct. 1, 2012,
see section 3(a) of Pub. L. 112-141, set out as an Effec-
tive and Termination Dates of 2012 Amendment note
under section 101 of this title.

IMPLEMENTATION OF PROGRAMMATIC COMPLIANCE

Pub. L. 114-94, div. A, title I, §1304(k), Dec. 4, 2015, 129
Stat. 1386, provided that:

‘(1) RULEMAKING.—Not later than 1 year after the
date of enactment of this Act [Dec. 4, 2015], the Sec-
retary [of Transportation] shall complete a rulemaking
to implement the provisions of section 139(b)(3) of title
23, United States Code, as amended by this section.

‘(2) CONSULTATION.—Before initiating the rulemaking
under paragraph (1), the Secretary shall consult with
relevant Federal agencies, relevant State resource
agencies, State departments of transportation, Indian
tribes, and the public on the appropriate use and scope
of the programmatic approaches.

‘“(3) REQUIREMENTS.—In carrying out this subsection,
the Secretary shall ensure that the rulemaking meets
the requirements of section 139(b)(3)(B) of title 23,
United States Code, as amended by this section.

‘“(4) COMMENT PERIOD.—The Secretary shall—

““(A) allow not fewer than 60 days for public notice
and comment on the proposed rule; and

‘“(B) address any comments received under this sub-
section.”

EXISTING ENVIRONMENTAL REVIEW PROCESS

Pub. L. 109-59, title VI, §6002(b), Aug. 10, 2005, 119
Stat. 1865, provided that: ‘“Nothing in this section [en-
acting this section and repealing provisions set out as
a note under section 109 of this title] affects any exist-
ing State environmental review process, program,
agreement, or funding arrangement approved by the
Secretary [of Transportation] under section 1309 of the
Transportation Equity Act for the 21st Century [Pub.
L. 105-178] (112 Stat. 232; 23 U.S.C. 109 note) as such sec-
tion was in effect on the day preceding the date of en-
actment of the SAFETEA-LU [Aug. 10, 2005].”

Executive Documents

MEMORANDA OF AGENCY AGREEMENTS FOR EARLY
COORDINATION

Pub. L. 112-141, div. A, title I, §1320, July 6, 2012, 126
Stat. 551, provided that:
‘‘(a) IN GENERAL.—It is the sense of Congress that—
‘(1) the Secretary [of Transportation] and other
Federal agencies with relevant jurisdiction in the en-
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vironmental review process should cooperate with
each other and other agencies on environmental re-
view and project delivery activities at the earliest
practicable time to avoid delays and duplication of
effort later in the process, head off potential con-
flicts, and ensure that planning and project develop-
ment decisions reflect environmental values; and

‘“(2) such cooperation should include the develop-
ment of policies and the designation of staff that ad-
vise planning agencies or project sponsors of studies
or other information foreseeably required for later
Federal action and early consultation with appro-
priate State and local agencies and Indian tribes.

‘“(b) TECHNICAL ASSISTANCE.—If requested at any time
by a State or local planning agency, the Secretary and
other Federal agencies with relevant jurisdiction in the
environmental review process, shall, to the extent prac-
ticable and appropriate, as determined by the agencies,
provide technical assistance to the State or local plan-
ning agency on accomplishing the early coordination
activities described in subsection (d).

‘(c) MEMORANDUM OF AGENCY AGREEMENT.—If re-
quested at any time by a State or local planning agen-
cy, the lead agency, in consultation with other Federal
agencies with relevant jurisdiction in the environ-
mental review process, may establish memoranda of
agreement with the project sponsor, State, and local
governments and other appropriate entities to accom-
plish the early coordination activities described in sub-
section (d).

‘(d) EARLY COORDINATION ACTIVITIES.—Early coordi-
nation activities shall include, to the maximum extent
practicable, the following:

‘(1) Technical assistance on identifying potential
impacts and mitigation issues in an integrated fash-
ion.

‘“(2) The potential appropriateness of using plan-
ning products and decisions in later environmental
reviews.

‘“(3) The identification and elimination from de-
tailed study in the environmental review process of
the issues that are not significant or that have been
covered by prior environmental reviews.

‘“(4) The identification of other environmental re-
view and consultation requirements so that the lead
and cooperating agencies may prepare, as appro-
priate, other required analyses and studies concur-
rently with planning activities.

‘“(5) The identification by agencies with jurisdic-
tion over any permits related to the project of any
and all relevant information that will reasonably be
required for the project.

‘“(6) The reduction of duplication between require-
ments under the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) and State and local
planning and environmental review requirements, un-
less the agencies are specifically barred from doing so
by applicable law.

‘(7T) Timelines for the completion of agency actions
during the planning and environmental review proc-
esses.

‘(8) Other appropriate factors.”

DELEGATION OF A REPORTING AUTHORITY

Memorandum of President of the United States, Jan.
31, 2013, 78 F.R. 8351, provided:

Memorandum for the Secretary of Transportation

By the authority vested in me as President by the
Constitution and the laws of the United States, includ-
ing section 301 of title 3, United States Code, I hereby
delegate to you the functions and authority conferred
upon the President by section 1306 of the Moving Ahead
for Progress in the 21st Century Act (MAP-21), Public
Law 112-141, to make the specified reports to the Con-
gress.

You are authorized and directed to notify the appro-
priate congressional committees and publish this
memorandum in the Federal Register.

BARACK OBAMA.
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§ 140. Nondiscrimination

(a) Prior to approving any programs for
projects as provided for in section 135, the Sec-
retary shall require assurances from any State
desiring to avail itself of the benefits of this
chapter that employment in connection with
proposed projects will be provided without re-
gard to race, color, creed, national origin, or
sex. The Secretary shall require that each State
shall include in the advertised specifications,
notification of the specific equal employment
opportunity responsibilities of the successful
bidder. In approving programs for projects on
any of the Federal-aid systems, the Secretary?!
if necessary to ensure equal employment oppor-
tunity, shall require certification by any State
desiring to avail itself of the benefits of this
chapter that there are in existence and available
on a regional, statewide, or local basis, appren-
ticeship, skill improvement or other upgrading
programs, registered with the Department of
Labor or the appropriate State agency, if any,
which provide equal opportunity for training
and employment without regard to race, color,
creed, national origin, or sex. In implementing
such programs, a State may reserve training po-
sitions for persons who receive welfare assist-
ance from such State; except that the imple-
mentation of any such program shall not cause
current employees to be displaced or current po-
sitions to be supplanted or preclude workers
that are participating in an apprenticeship, skill
improvement, or other upgrading program reg-
istered with the Department of Labor or the ap-
propriate State agency from being referred to,
or hired on, projects funded under this title
without regard to the length of time of their
participation in such program. The Secretary
shall periodically obtain from the Secretary of
Labor and the respective State transportation
departments information which will enable the
Secretary to judge compliance with the require-
ments of this section and the Secretary of Labor
shall render to the Secretary such assistance
and information as the Secretary of Transpor-
tation shall deem necessary to carry out the
equal employment opportunity program re-
quired hereunder.

(b) The Secretary, in cooperation with any
other department or agency of the Government,
State agency, authority, association, institu-
tion, Indian tribal government, corporation
(profit or nonprofit), or any other organization
or person, is authorized to develop, conduct, and
administer surface transportation and tech-
nology training, including skill improvement
programs, and to develop and fund summer
transportation institutes. From administrative
funds made available under section 104(a), the
Secretary shall deduct such sums as necessary,
not to exceed $10,000,000 per fiscal year, for the
administration of this subsection. Such sums so
deducted shall remain available until expended.
The provisions of section 6101(b) to (d) of title 41
shall not be applicable to contracts and agree-
ments made under the authority herein granted
to the Secretary. Notwithstanding any other
provision of law, not to exceed Y of 1 percent of

180 in original. Probably should be followed by a comma.
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