§5389

(iii) to pay for Federal functions, includ-
ing Federal pay costs, Federal employee
retirement benefits, automated data proc-
essing, technical assistance, and moni-
toring of activities under this chapter; or

(iv) to pay for costs of Federal personnel
displaced by self-determination contracts
under this chapter or self-governance;

(2) Exception
The funds described in paragraph (1)(C) may
be increased by the Secretary if necessary to
carry out this chapter or as provided in sec-
tion 5324(c)(2) of this title.
(e) Other resources

In the event an Indian tribe elects to carry out
a compact or funding agreement with the use of
Federal personnel, Federal supplies (including
supplies available from Federal warehouse fa-
cilities), Federal supply sources (including lodg-
ing, airline transportation, and other means of
transportation including the use of interagency
motor pool vehicles) or other Federal resources
(including supplies, services, and resources
available to the Secretary under any procure-
ment contracts in which the Department is eli-
gible to participate), the Secretary shall acquire
and transfer such personnel, supplies, or re-
sources to the Indian tribe.
(f) Reimbursement to Indian Health Service

With respect to functions transferred by the
Indian Health Service to an Indian tribe, the In-
dian Health Service shall provide goods and
services to the Indian tribe, on a reimbursable
basis, including payment in advance with subse-
quent adjustment. The reimbursements received
from those goods and services, along with the
funds received from the Indian tribe pursuant to
this subchapter, may be credited to the same or
subsequent appropriation account which pro-
vided the funding, such amounts to remain
available until expended.

(g) Prompt Payment Act

Chapter 39 of title 31 shall apply to the trans-
fer of funds due under a compact or funding
agreement authorized under this subchapter.

(h) Interest or other income on transfers

An Indian tribe is entitled to retain interest
earned on any funds paid under a compact or
funding agreement to carry out governmental or
health purposes and such interest shall not di-
minish the amount of funds the Indian tribe is
authorized to receive under its funding agree-
ment in the year the interest is earned or in any
subsequent fiscal year. Funds transferred under
this subchapter shall be managed using the pru-
dent investment standard.

(i) Carryover of funds

All funds paid to an Indian tribe in accordance
with a compact or funding agreement shall re-
main available until expended. In the event that
an Indian tribe elects to carry over funding from
1 year to the next, such carryover shall not di-
minish the amount of funds the Indian tribe is
authorized to receive under its funding agree-
ment in that or any subsequent fiscal year.

(j) Program income

All Medicare, Medicaid, or other program in-
come earned by an Indian tribe shall be treated
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as supplemental funding to that negotiated in
the funding agreement. The Indian tribe may re-
tain all such income and expend such funds in
the current year or in future years except to the
extent that the Indian Health Care Improve-
ment Act (25 U.S.C. 1601 et seq.) provides other-
wise for Medicare and Medicaid receipts. Such
funds shall not result in any offset or reduction
in the amount of funds the Indian tribe is au-
thorized to receive under its funding agreement
in the year the program income is received or
for any subsequent fiscal year.

(k) Limitation of costs

An Indian tribe shall not be obligated to con-
tinue performance that requires an expenditure
of funds in excess of the amount of funds trans-
ferred under a compact or funding agreement. If
at any time the Indian tribe has reason to be-
lieve that the total amount provided for a spe-
cific activity in the compact or funding agree-
ment is insufficient the Indian tribe shall pro-
vide reasonable notice of such insufficiency to
the Secretary. If the Secretary does not increase
the amount of funds transferred under the fund-
ing agreement, the Indian tribe may suspend
performance of the activity until such time as
additional funds are transferred.

(Pub. L. 93-638, title V, §508, as added Pub. L.
106-260, §4, Aug. 18, 2000, 114 Stat. 722.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsecs. (¢) and (d), was
in the original ‘‘this Act’’, meaning Pub. L. 93-638, Jan.
4, 1975, 88 Stat. 2203, known as the Indian Self-Deter-
mination and Education Assistance Act, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 5301 of this title and Tables.

The Indian Health Care Improvement Act, referred to
in subsec. (j), is Pub. L. 94437, Sept. 30, 1976, 90 Stat.
1400, which is classified principally to chapter 18 (§1601
et seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1601 of this title and Tables.

CODIFICATION

Section was formerly classified to section 458aaa-T of
this title prior to editorial reclassification and renum-
bering as this section.

§ 5389. Construction projects

(a) In general

Indian tribes participating in tribal self-gov-
ernance may carry out construction projects
under this subchapter if they elect to assume all
Federal responsibilities under the National En-
vironmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), division A of subtitle III of title 54, and re-
lated provisions of law that would apply if the
Secretary were to undertake a construction
project, by adopting a resolution—

(1) designating a certifying officer to rep-
resent the Indian tribe and to assume the sta-
tus of a responsible Federal official under such
laws; and

(2) accepting the jurisdiction of the Federal
court for the purpose of enforcement of the re-
sponsibilities of the responsible Federal offi-
cial under such environmental laws.
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(b) Negotiations

Construction project proposals shall be nego-
tiated pursuant to the statutory process in sec-
tion 5324(m) of this title and resulting construc-
tion project agreements shall be incorporated
into funding agreements as addenda.

(e) Codes and standards

The Indian tribe and the Secretary shall agree
upon and specify appropriate building codes and
architectural and engineering standards (includ-
ing health and safety) which shall be in con-
formity with nationally recognized standards
for comparable projects.

(d) Responsibility for completion

The Indian tribe shall assume responsibility
for the successful completion of the construc-
tion project in accordance with the negotiated
construction project agreement.

(e) Funding

Funding for construction projects carried out
under this subchapter shall be included in fund-
ing agreements as annual advance payments,
with semiannual payments at the option of the
Indian tribe. Annual advance and semiannual
payment amounts shall be determined based on
mutually agreeable project schedules reflecting
work to be accomplished within the advance
payment period, work accomplished and funds
expended in previous payment periods, and the
total prior payments. The Secretary shall in-
clude associated project contingency funds with
each advance payment installment. The Indian
tribe shall be responsible for the management of
the contingency funds included in funding agree-
ments.

(f) Approval

The Secretary shall have at least one oppor-
tunity to approve project planning and design
documents prepared by the Indian tribe in ad-
vance of construction of the facilities specified
in the scope of work for each negotiated con-
struction project agreement or amendment
thereof which results in a significant change in
the original scope of work. The Indian tribe
shall provide the Secretary with project
progress and financial reports not less than
semiannually. The Secretary may conduct on-
site project oversight visits semiannually or on
an alternate schedule agreed to by the Secretary
and the Indian tribe.

(g) Wages

All laborers and mechanics employed by con-
tractors and subcontractors (excluding tribes
and tribal organizations) in the construction, al-
teration, or repair, including painting or deco-
rating of a building or other facilities in connec-
tion with construction projects funded by the
United States under this chapter shall be paid
wages at not less than those prevailing wages on
similar construction in the locality as deter-
mined by the Secretary of Labor in accordance
with sections 3141-3144, 3146, and 3147 of title 40.
With respect to construction alteration, or re-
pair work to which sections 3141-3144, 3146, and
3147 of title 40 are applicable under this section,
the Secretary of Labor shall have the authority
and functions set forth in the Reorganization
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Plan numbered 14, of 1950, and section 3145 of
title 40.

(h) Application of other laws

Unless otherwise agreed to by the Indian tribe,
no provision of division B (except sections 1123,
2303, 2304, and 2313) of subtitle I of title 41, the
Federal Acquisition Regulations issued pursuant
thereto, or any other law or regulation per-
taining to Federal procurement (including Exec-
utive orders) shall apply to any construction
project conducted under this subchapter.

(Pub. L. 93-638, title V, §509, as added Pub. L.
106-260, §4, Aug. 18, 2000, 114 Stat. 724; amended
Pub. L. 113-287, §5(g), Dec. 19, 2014, 128 Stat.
3269.)

Editorial Notes

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a), is Pub. L. 91-190, Jan. 1, 1970, 83
Stat. 852, which is classified generally to chapter 55
(§4321 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the
Code, see Short Title note set out under section 4321 of
Title 42 and Tables.

This chapter, referred to in subsec. (g), was in the
original ‘‘this Act’’, meaning Pub. L. 93-638, Jan. 4,
1975, 88 Stat. 2203, known as the Indian Self-Determina-
tion and Education Assistance Act, which is classified
principally to this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 5301 of this title and Tables.

Reorganization Plan numbered 14, of 1950, referred to
in subsec. (g), is set out in the Appendix to Title 5, Gov-
ernment Organization and Employees.

CODIFICATION

Section was formerly classified to section 458aaa-8 of
this title prior to editorial reclassification and renum-
bering as this section.

In subsec. (g), ‘‘sections 3141-3144, 3146, and 3147 of
title 40’ substituted for ‘‘the Davis-Bacon Act of March
3, 1931 (46 Stat. 1494)”’, ‘‘sections 3141-3144, 3146, and 3147
of title 40 are’ substituted for ‘‘the Act of March 3,
1931, is”, and ‘‘section 3145 of title 40"’ substituted for
‘‘section 2 of the Act of June 13, 1934 (48 Stat. 948)’ on
authority of Pub. L. 107-217, §5(c), Aug. 21, 2002, 116
Stat. 1303, the first section of which enacted Title 40,
Public Buildings, Property, and Works.

In subsec. (h), ‘‘division B (except sections 1123, 2303,
2304, and 2313) of subtitle I of title 41’ substituted for
‘‘the Office of Federal Procurement Policy Act’ on au-
thority of Pub. L. 111-350, §6(c), Jan. 4, 2011, 124 Stat.
3854, which Act enacted Title 41, Public Contracts.

AMENDMENTS

2014—Subsec. (a). Pub. L. 113-287, which directed sub-
stitution of ‘““‘division A of subtitle III of title 54 for
‘““the National Historic Preservation Act (16 U.S.C.
470et seq.)”’, was executed by making the substitution
for ‘‘the National Historic Preservation Act (16 U.S.C.
470 et seq.)” in introductory provisions to reflect the
probable intent of Congress.

§5390. Federal procurement laws and regula-
tions

Regarding construction programs or projects,
the Secretary and Indian tribes may negotiate
for the inclusion of specific provisions of divi-
sion B (except sections 1123, 2303, 2304, and 2313)
of subtitle I of title 41 and Federal acquisition
regulations in any funding agreement entered
into under this subchapter. Absent a negotiated
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